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Iii the United States District Court for Alaska, Division No.

1, at Juneau.

HENRY MUS'S'ET, as Administrator of

the Es

ceased,

the Estate of Edward ITegman, De-

Plaintiff,

vs.
No. 23A.

THE ALASKA UNITED GOLD MIN-

ING OO.,

Defendant.

Writ of Error (Original).

United States of America—ss.

The President of the United States, to the Judge of the

United States District Court for Alaska, Division No.

1, at Juneau, Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is' in the said

District Court, before you, or some of you, between) Henry

Musset,as administrator of the estate of Edward Heg-

man, deceased, plaintiff, and The Alaska United Gold

Mining Co., defendant, a manifest error hath happened,

to tlhe great damage of the said Alaska United Gold Min-

ing Co., as is said and appear by the complaint; we, be-
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Lng willing that such error, if any hath been, should be

duly corrected, and full and speedy justice done to the

parties aforesaid in this behalf, do command you, if judg-

ment be therein given, that then, under your seal, dis-

tinctly and openly, you send the records and proceedings;

aforesaid, with all things concerning the same, to the

Justices of the United States. Circuit Court of Appeals

for the Ninth Circuit, at the courtrooms! of said Court in

t ho city of San Francisco, together with this writ, so that

you have the same at the said place on the 10th day of

June next, that the record and proceedings aforesaid be-

ing inspected, the said Justices of the said Circuit Court

of Appeals may cause further to be done therein, to cor-

rect that error what of right and according to the law

and custom of the United States ought to be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States1

,

this 15 day of April, in the year of our Lord, one thou-

sand nine hundred and one, and of the independence of

the United States the one hundred and twenty-sixth.

[Seal] W. J. HILLS,

Clerk of the United States District Court for Alaska, Di-

vision No. 1.

The foregoing writ is hereby allowed.

M. C. BROWN,
Judge.

[ Endorsed] : Original. No. 23A. In the United States

District Court for Alaska, Division No. 1, at Juneau.

Henry Mlisset, as Administrator of the Estate of Edw'd



vs. Henry Musset, as Administrator, etc. 3i

Hegman, Deceased, Plaintiff, vs. Alaska United Gold

Mining Co., Defendant. Writ of Error, Piled Apr. 17,

1901. W J. Hills, Clerk. Malony & Colbb, Attorneys for

Defendant. Office, Juneau, Alaska.

No. 710. United States Circuit Court of Appeals, for

the Ninth Circuit. Alaska United Gold Mining Company

vis. Henry Musset, as Administrator, etc. Original Writ

of Error. Filed June 13, 1901. P. D. Monckton, Clerk.

In the United States District Court for Alaska, Division No.

1, at Juneau.

HENRY MUSSET, as Administrator of

the Estate of Edward Hegman, De-

ceased,

Plaintiff,

No. 23A.
vs.

THE ALASKA UNITED GOLD MIN

ING CO.,

Defendant.

Citation (Original).

United States of America—s*s.

To Henry Musset, as Administrator of the Estate of Ed-

ward Hegman, Deceased, Greeting:

You are hereby cited and admonished to be and appear

at a term of the United States Circuit Court of Appeals
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for the Ninth Circuit, to be holder) at the city of San

Francisco, on the 20th day of June, 1901, pursuant to a

wirit of error filed in i he clerk's office of the United States

District Court for Alaska, Division No. 1, at Juneau,

\\ heroin bhe Alaska United Gold Mining Co. is the plain-

tiff in error, and you are defendant in error, to show

cause, if any there be, why the judgment in the said writ

of error mentioned should not be corrected, and speedy

justice should not be done to the parties in that behalf.

Dated May 13th, 1901.

MELVILLE C. BROWN,
Judge.

United States,

District of Alask

Division No

laska, /-.&s.

L
J

I hereby certify that I received the within citation of

error May 20th, 1901, and served the same May 20th, 1901,

in Juneau, Alaska, by delivering to W. E. Crews, one of

plaintiff's attorney, a certified copy of the within cita-

tion, certified to by Malony and Cobb, defendant's attor-

ney, to the said W. E. Orews, personally.

Dated Juneau, May 20th, 1901.

JAMES M. SHOUP,

United States Marshal.

By W. S. Staley,

1 Office Deputy.

Marshal's Fees:

Services $3.00

Paid by defendant's attorneys.
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[Endorsed] : Original. No. 23A. In, the United

States District Court for Alaska, Division No. 1, at Ju-

neau. Henry Musset, as Administrator of the Estate of

E. Heginan, Deceased, Plaintiff, vs. The Alaska United

Cold Mining Co., Defendant Citation in Error. Filed

May 20, 1901. W. J. Hills, Clerk. Malony & Cobb, Attor-

neys for Defendant, Office, Juneau, Alaska.

No. 710. United 'States Circuit Court of Appeals for

the Ninth Circuit. Alaska United Gold Mining Company

vs. Henry Muset, as Administrator, etlc Original Cita-

tion. Filed June 13, 1901. F. D. Monckton, Clerk.

United States of America, ^1

L ss.

District of Alaska. j

Pleais and proceedings in a cause at law, tried at a spe-

cial term of the United States District Court for Alaska,

Division No. 1, begun and held at Jumeau, in said Dis-

trict, on the 10th day of December, 1900, and ending on

the 30th day of March, 1901.

Present: The Honorable M. C. BROWN, Judge; Hon-

orable J. M. SHOUP, Marshal; Honorable ROBERT A.

FRE1DRICKS, District Attorney; and Honorable W. J.

HILLS, Clerk.

On the 27th day of November, 1900, Henry Muset, as ad-

ministrator of the estate of Edward 1 legman, <!<

ceased, filed his complaint against the Alaska United

Gold Mining Company, which complaint is in words

and figures as follows:
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In the District Court of the District of Alaska.

HENRY ML/SET, Administrator of the

Estate of Edward Hegman, Deceased,

Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN-

ING COMPANY (a Corporation),

Defendant.

Complaint.

Tbe plaintiff compains of the defendant and alleges:

I.

That defendant is a corporation duly organized and ex-

isting now, and at all times hereinafter mentioned was,

engaged in conducting, operating, and working the gold

mines of the said company at Douglas Island, in the Dis-

trict of Alaska.

II.

That Edward Heginan died at Douglas Island, Alaska,

on the 9th day of October, 1900, leaving a mother, one

sister and an aunt, residing, respectively, the said mother

residing at Vasa, Finland, and the sister in the State of

Michigan, U. S. A., as his sole surviving heirs at law, and

this plaintiff as his, principal creditor, residing at Doug-
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las, in the District of Alaska and thereafter on the 21st

day of November 1900, this plaintiff was duly appointed

and qualified as administrator of the estate of the said

Edward Hegman, and this plaintiff is now acting as such

administrator.

III.

That on October 9th, 1900, an'd for a long time prior

thereto, the said Edward Hegman was an employee of

the defendant corporation, working in their said mine,

known as the Seven Hundred Foot Claim, then and there

operated by defendant, as a miner, running and operat-

ing what is commonly known as a machine drill, in the

underground workings of said mine. That while so em-

ployed and while performing his duties as such employee,

and acting under the direction's and instructions of the

foreman of s"aid mine and the other agents, officers and

vice-principals of defendant in control of thlat branch and

department of the defendant workings, w'herein the said

Edward Hegman was so engaged.

That while the said Edward Hegman, and his co'lasbor-

ers were at the bottom of a shaft in the said mine sinking

the same, pursuant to the orders and directions of the

foreman and vice-principal aforesaid, while they had

sunk drill holes in the bottom thereof and had loaded the

sarnie with powder and fuse, preparatory to blasting and

after having given the proper signals indicating their

purpose and intentions of lighting and firing off said blast,

and after the parties in charge of the hoist had indicated

by signal that they understood that the said blasts were
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about to be lighted anl Shot off, thus indicating their

readiness and ability to hoist the said Edward Hegman

and his associates out of said shaft alter the fuse con-

nected with the charge had been lighted and 'before the

said blast went off or exploded.

That acting upon said signals and believing in the

safety of the regulations, machinery, and operations

thereof, the said Edward Hegman and his associates did

light said fuses and gave the proper signal to the parties

in charge of the elevator to be hoisted from said shaft,

whereupon and after the said Edward Hegman and his

associates had made all preparations and climbed into

the elevator to be hoisted to a place of safety they were

informed by the party above them and in charge of the

elevator that the air had been cut off from the surface

about five hundred (500) feet above and it wals impossible

for the hoist or elevator to he raised. After making ev-

ery possible effort to induce the parties in charge of the

elevator to hoist the same, the said Edward Hegman and

his associates attempted to escape death and injury from

the explosion of said blast by climbing the rope at-

tached to; the hoist or elevator. That the said Edward

Hegman, though making every effort possible to so es-

cape, and resorting to every possible means to avoid the

ronsequences of the explosion could not possibly do So,

whereupon the said blast did explode, 1thereby mangling

and wounding the said Edward Hegman, whereby he did

I hen and there die.
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IV.

The plaintiff alleges that the said Edward Hegman did

in no way contribute to his said death, and that the same

occurred without any fault or negligence on his part.

V.

The plaintiff further alleges that the death of the said

Edward Hegman was brought about through the gross

negligence and carelessness of the officers, foreman and

vice-principal of said defendant, corporation in causing

said air and power to be disconnected and cut off, so that

the said elevator could not be hoisted and the said Heg-

man be removed, from the said cause of danger.

Plaintiff further alleges that said officers and vice-prin-

cipals of said corporation well knew, or ought to have

known, at the time he caused said air to be disconnected

that the said Hegman was in said place of danger, and

could not escape without the use of said power, which the

said officers aforesaid wrongfully, unlawfully and negli-

gently caused to be disconnected.

VI.

That at the time of his death, and for a long time prior

thereto, the said Edward Hegman was a strong and

healthy and robust man, in the prime of life, being the

age of 30 years at the time of his" death and at all times

contributed to the support of his mother, sister, and aunt,

who were dependent on him. That by reason of the

wrongful, negligent, and unlawful killing of the said Ed-

ward Hegman by the defendant as aforesaid the said

mother, sister, and aunt, heirs at law of the said Edward
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I legman, have been deprived of the support and earnings

of the said Edward Hainan bo their great and irrepara-

ble injury and damage.

VIL

That by reason of the premises? and under the provis-

ions of section 353 of the laws of the District of Alaska

the defendant corporation in negligently, wrongfully, and

unlawfully causing the death of the said Edward Heg-

man as aforesaid, damaged the heirs and estate of the

said Edward Hegman and this plaintiff in the sum of ten

thousand ($10,000) dollars.

Wherefore, plaintiff prays, judgment against the de-

fendant for the sum of ten thousand ($10,000) dollars, to-

gether with the costs and disbursements' of this action.

(Signed) W. E. CREWS,

Attorney for the Plaintiff.

United States of America, 1
Us.

District of Alaska. J

Henry Muset, being first duly sworn upon his onth says:

I am the plaintiff in the above-entitled action; I have

read the foregoing complaint and know the contents

thereof, and the same is true.

(Signed) HENRY MUSET.

Subscribed and sworn to before me this 27th day of

November, A. D. 1900.

[Seal] W. J. HILLS,

Clerk of Court.
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[Endorsed]: 23A. In the District Court fotr the Dis-

trict of Alaska. Henry Muset, Administrator of the Es-

tate of Edward Hegm&n, Deceased, vs. The Alaska

United Gold Mining Company. Complaint. Filed Nov.

27th, 1900. W. J. Hills, Clerk. W. E. Crews, Attorney

for Plaintiff.

Afterwards, on the 28th day of December, 1900, the de-

fendant The Alaska United Gold Mining Co., filed its

special answer, which is iu words and figures as fol-

lows, to wit:

/// the United Stairs District Court for Alaska, Division No.

1 at Juneau.

HENRY MUSET, Administrator of the

Estate of Edward Hegman, Deceased,

Plaintiff,

vs.

ALASKA UNITED GOLD MINING

CO., I

Defendant.

Special Answer.

Now comes the defendant and answering specially the

complaint of plaintiff, 'by way of a plea to the same for

defense thereto, alleges:
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That the plaintiff has not the legal capacity to main-

tain this suit; for that plaintiff is suing herein as admin-

istrator of the estate of Edward Hegman deceased, and for

an alleged tort against said Edward Hegman, under and

by virtue of the provision of section353 of the Alaska-Code,

saving such cause of action to him as such administrator;

but the defendant denies that plaintiff llenry Muset is

the duly qualified and acting administrator of the estate

of Edward Heignian, deceased; denies that on the 21st

day of November, 1900, or at any other time, plaintiff

was duly appointed and qualified as administrator of the

estate of said Edward Hegman, or that plaintiff is now

acting as such administrator or has any authority or pow-

er so to act, for that the letters of administration, under

and by virtue of which plaintiff claims the appointment

and authority aforesaid, were granted and issued to him

upon an ex parte application therefor without any process

being issued or any notice whatsoever being given by the

Court granting the same. That said pretended letters of

administration were isfeued by the United States Commis-

sioner's Court sitting as a Probate Court at Douglas Is-

land, Alaska, which Court had full probate jurisdiction,

but said Court never obtained any jurisdiction to make

said appointment, for the reason that nlo process was

ever issued and no notice ever given of a hearing of said

application. That, said application for letters of admin-

istration was heard and granted on the day such appli-

cation was made in a purely ex patrte proceeding. All of

which defendant is ready to verify.
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Wherefore, defendant prays judgment of the Court

whether it need make any other or further answer to said

complaint.

(Signed) MALONY & COBB,

Attorneys1 for Defendant.

[Endorsed]: No. 23A. In the United States District

Court for Alaska, Division No. 1, at Juneau. Henry

Muset, Admr. of the Est. of Edward Hegman, Dec'd,

Plaintiff, vs. The Alaska United Gold Mining Co., a Corp.,

Defendant. Special Answer. Filed Dec. 28, 1900. W.

J. Hills, Clerk. Malony & Cobb, Attorneys for Defend-

ant.
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And on the same day the plaintiff filed his motion ad fol-

lows:

In the United 8 totes District Court for Alaska, Division No.

1 at Juneau.

HENRY MTJSET, Administrator of the

Estate of Edward Hegman, Deceased,

Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN

ING COMPANY (a Corporation),

Defendant.

Motion for Order of Default.

I.

Comes now the plaintiff above named, and moves the

Court for an order of default and judgment against the

defendant for want of an answer.

II.

For the reason that the pleading filed by the defend-

ants marked special answer states no facts which tend to

constitute a defense to plaintiff's complaint.

(Signed) W. E. CREWS,

Attorney for Plaintiff.
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[Endorsed] : No. 28>A. In the District Court

for The District of Alaska, Division No. 1. Henry Musefc,

Ailmr. of the Estate of Edward Hegman, Plaintiff, vs.

The Alaska United Gold Mining Co., a Corporation, De-

fendant. Motion. Filed Feb. 28, 1900. W. J. Hills,

Clerk. W. E. Crews, Attorney for Plaintiff.

Afterwards, on the 31st day of Dec, 1900, the Court made

and entered the following order, to wit:

HENRY MUSET, Administrator of the

Estate of Edward Hegman, Deceased,

Plaintiff,

vs.
No. 23A.

ALASKA UNITED GOLD MINING

CO.,

Defendant.

Order Denying Motion, etc.

This cause coming on this day to be heard upon the mo-

tion of defendant (plaintiff) for judgment herein for want

of answer the Court having the argument of W. E. Crews,

Esq., in Support of said motion and J. H. Co'bb, Esq., in

opposition thereto, denies said motion, holding the spe-

cial answer of defendant insufficient under a struct oon-
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struct ion of the statute, but allows defendant to plead

over, and grants defendant five days from this date with-

in which to answer, counsel for defendant duly except-

ing thereto.

On January 4th, 1001, the defendant filed its answer,

which is as follows:

In the United Mates District Court for Alaska, Division No.

1 at Juneau.

HENRY MUSET, Administrator of the ^

Estate of Edwajrd Hegmian, Deceased,

Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN-

ING CO.,

Defendant.

Answer.

The defendant, for answer to the complaint herein, al-

leges :

I.

It admits the allegations of paragraph I of said com-

plaint.

II.

It admits that Edward I logman died at Douglas Is-

land, Alaska, on the 9th day of October, 1000; but de-
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fendant has no information or belief as to whether he left

a mother pv sister surviving him and therefore denies the

same. Defendant also denies upon information and be-

lief that the said plaintiff is the duly appointed and qual-

ified administrator of the estate of Edward Heginan, de-

ceased.

III.

Defendant admiits that on the 9th day of October, 1900,

and for a long time prior thereto, the deceased,, Edward

1 legman, had been in its employ as a miner, operating a

machine drill. It also admits that on tfhe said 9th day of

October, 1900, said Edward Hegman was killed by an ac-

cident in the "700" mine, owned and operated by defend-

ant; but it denies that said accident and death was

caused by any negligence of the defendant or its vice-

principal; but it alleges the truth and fact to be that the

accident causing the death of Edward Hegman was due

solely to the negligence and carelessness of the said Ed-

ward Hegman, and to the negligence and carelessness of

his fellow-servants.

IV.

Defendant denies1 that the said Edward Hegman did

in no way contribute to his said death, or that the same

occurred without fault or negligenlce on his part.

V.

Defendant denies that the death of the said Edward

Hegman wais brought about through the negligence of the

officers and vice-principals of the defendant corporation,
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as alleged; but it says that if said accident was due to the

negligence of anyone other than deceased himself, it was

the negligence of the fellow-servants of deceased.

VI.

Defendant has no knowledge or information as1 to

whether the deceased contributed to the support of his

mother, sister, and aunt, and therefore denies the same,

and denies that they were dependent upon him. It de-

nies that there was any negligent, wrongful, or unlawful

killing of Edward Hegman by the defendant; or that the

heirs at law have been deprived of the support and earn-

ings of the said Hegman.

VII.

Defendant denies that the heirs and estate of the said

Edward Hegman have been damaged by defendant in the

sum of $10,000 or any other sum whatsoever,

Wherefore, defendant prays that it be hence dis-

charged with its costs, in this behalf incurred.

(Signed) MALONY & COBB,

Attorneys for Defendant.

[Endorsed]: No. 23A. In the United States District

Court for Alaska, Division No. 1, at Juneau. Henry

Muset, Admr. of the Estate of Edward Hegman, Dec'd,

Plaintiff, vs. The Alaska United Gold Mining Co., De-

fendant. Answer. Filed Jan. 4, 1901. W. J. Hills,

Clerk. Malony & Cobb, Attorneys for Defendant.
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On January 11th, 1001, the plaintiff filed his reply, which

is as follows:

/// the District Court of the District of Alaska.

HENRY MUSET, Administrator of the

Estate of Edward Hegman, Deceased,

Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN-

ING CO. (a Corporation),

Defendant.

Reply.

The plaintiff in reply to the answer herein alleges that

he denies that the death of the said Edward; Hegman wals

clue to the negligence or carelessness of the fellow-

servants of the said Edward Heigman.

(Signed) CREWS & HELLENTHAL,

Attorneys for Plaintiff.
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United States of America, ~]

Us.
District of Alaska. J

Henry Muset, being first duly sworn, upon his, oath

says: I am the plaintiff in the above-enltitled action,; I

have read the foregoing reply and know the contents

thereof, and the same is true.

Subscribed and sworn to before me this day of

January, A. D. 1901.

[Endorsed]: No. 23A. In the District Court for the

District Court for the District of Alaska, Division No. 1,

Henry Muset, Admr., Plaintiff vs. The Alaska United

Gold Mining Co., Defendant. Reply. Filed Jan. 11,

1901. W. J. Hills, Clerk. W. E. Crews, Attorney for

Plaintiff.

On February 14th, 1901, the jury was Selected impaneled,

and sKvorn, who having heard the evidence, the argu-

ment of counsel, and instructions of the Court, re-

tired, to consider of their verdict; and afterwards on

February 16th, 1901, returned into open court the

following verdict, to wit:
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The United States of America, "1

Vss.
District of Alaska.

/// the District Court of the United States, in and for the Dis-

trict of Alaska, Division No. 1.

HENRY MUSET, as Administrator of

tlhe Estate of Edward Hegnian, De-

ceased,

Plaintiff,

vs.
V

THE ALASKA UNITED GOLD MIN-

ING COMPANY,

Defendant.

Verdict.

We the jury impaneled and sworn in the above-entitled

cause of action, find for the plaintiff in the sum of ($10,-

000.00) ten thousand dollars.

(Signed) S. B. AGNEW,
Foreman.

[Endorsed] : 23A. The United States; of America,

District of Alaska—as. In the District Court for the Dis-

trict of Alaska, Division No. 1. Henry Muset, as Ad-

ministrator of the Estate of Edward Hegman, Deceased,

Plaintiff; vs. The Alaska United Gold Mining Company,

Defendant. Filed Feb. 16th, 1901. W. J. Hills, Clerk.

Verdict.
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Afterwards on March 16th., 1901, the Court rendered its

judgment as follows, to wit:

The United States of America,

District of Alaska.
ss.

In the United States District Court, in and for the District of

Alaska, Division No. J.

HENRY M'USET, as Administrator of

the Estate of Edward Hegman, De-

ceased,

Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN-

ING COMPANY (a Corporation),

Defendant.

Judgment.

This action came on regularly for trial. The said par-

ties appeared by their attorneys, Crews & Hellenthal,

counsel for plaintiff, and Malony & Cobb, ^counsel for the

defendant. A jury of twelve persons was regularly im-

paneled and sworn to try said action. Witnesses on the

part of the plaintiff and defendant were sworn and exam-

ined. After hearing the evidence, the arguments of
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counsel and instructions of the Court, the jury retired to

consider of their verdict, and subsequently returned in-

to court, with the verdict signed by the foreman, and, be-

ing called answered to their names, and say: "We, the

jury impaneled and sworn in the above-entitled cause And

for the plaintiff in the sum of ten thousand dollars."

Thereafter the plaintiff appeared in open: court by his

counsel and remitted the sum of seven thousand dollars

of the ten thousand dollars to which the jury found the

plaintiff entitled to, and offered to take judgment

against the defendant for the sum of three thousand dol-

lars. And the defendant's motion for a new trial herein

naving been heretofore overruled.

Wherefore, by virtue of the law, and by reason of the

premises aforesaid, it is ordered and adjudged and de-

creed that the said plaintiff have and recover from the

said defendant the sum of three thousand dollars ($3,000-

00), with interest thereon at 8 per cent per annum, from

the date hereof until paid, together with the plaintiff's

costs and disbursements incurred in this action, amount-

ing to the sum of seventy-three and eighty one hun-

dredths dollars'.

Done in open court this 16th day of March, A. D. 1901.

(Signed) M. O. BROWN,

Judge of the above-named court.
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Afterwards the defendant filed its petition for writ of er-

ror, which is in words and figures as follows, to wit:

Tn the United States District Court for Alaska, Division No.

1 at Juneau.

HENRY MUSET, as Administrator of

tlie Estate of Edward Hegmian, De-

ceased,

Plaintiff,

vs } No. 23A.

TEE ALASKA UNITED GOLD MIN-

ING CO.,

Defendant.

Petition for and Order Allowing Writ of Error.

The above-named defendant, The Alaska United Gold

Mining Go., conceiving itself aggrieved iby the judgment

in said cause, heretofore rendered on the 16th day of

March, 1901, in favor of the plaintiff and against the de-

fendant, for the sum of $3,000; besides costs and disburse-

ments, which said judgment and the proceedings incident

thereto are erroneous in many particulars, to the great

injury and prejudice of your petitioner, the defendant in

said suit; that manifest errors have been made in this
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cause in the rendering of said judgment as fully appear

from the bill of exceptions therein and the assignment of

error filed herewith: Now, therefore, that your petitioner

may obtain relief in the premises and an, opportunity to

show and have corrected the errors, complained of, your

petitioner prays that he be allowed a writ of error in said

cause, and that upon the giving by your petitioner of a

supersedeas bond, conditioned as by law required that a

Sjtay of said judgment be granted pending said writ of er-

ror, and that a transcript of the record and ail papers in

this case, duly authenticated, be transmitted to tlhe Hon-

orable The United States Circuit Court of Appeals for

the Ninth Circuit at San Francisco, California, for the de-

termination of said writ of error.

Dated Juneau, Alaska, April 13th, 1901.

(Signed) ALASKA UNITED GOLD MINING CO.,

Petitioner.

MALONY & COBB,

Attorneys for Petitioner.

Order.

And, now, to wit, on April , 1901, it is ordered that

the writ of error be allowed as prayed for; and that upon

the defendant The Alaska United Gold Mining Co., exe-

cuting a supersedeas bond, conditioned as required by

law with sufficient sureties, to be approved by this Court,

that the execution of the judgment in said cause be

stayed pending said writ of error.

(Signed) M. C. BROWN,
Judge.
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[Endorsed]: No. 23A. In the United States District

Court for Alaska, Division No. 1, at Juneau. Henry

Muset, as Admr. of the Est. of E. Hegman, Dec'd, Plain-

tiff, vs. The Alaska United Gold Mining Co., Defendant.

Petition for Writ of Error and Order of Allowance.

Filed April 17th, 1901. W. J. Hills, Clerk. Malony &

Cobb, Attorneys for Deft.

And on the same day the defendant filed his1 writ of er-

ror, which is as follows, to wit:

In the United States District Court for Alaska, Division No.

1 at Juneau.

HENRY MUSET, as Administrator of

the Estate of Edward Hegman, De-

ceased,

Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN-

ING CO.,

Defendant.

Writ of Error (Copy).

United States of America—ss.

The President of the United States, to the Judge of the

United States District Court for Alaska, Division No.

1, at Juneau, Greeting:
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Because in the record and proceedings, as also in the

rendition of the judgment of a plea which, is1 in the said.

Distract Court, before you, or some of you, between Hen-

ry Muset, as administrator of the estate of Edward Heg-

men deceased plaintiff, and The Alaska United Gold Min-

ing Co., defendant, a manifest error hath hapened, to the

great damage of the Alaska United Gold Mining Co., sua

is said and appears by the complaint; we being willing

that such error, if any hath been, should be duly cor-

rected, and full and speedy justice done to the parties

aforesaid in this behalf, do command you, if judgment be

therein given', that then, under your s'eal distinctly and

openly, you send the records and proceedings aforesaid,

with all things concerning the same to the Justices of the

United States Circuit Court of Appeals for the Ninth

Circuit, at the courtrooms of said Court in the city of San

Francisco, together with, this writ, so that you have the

same at the said place on the 10th day of June next, that

the records and proceedings aforesaid being inspected,

the said Justices of the said Circuit Court of Appeals may

cause further to be done therein, to correct that error,

what of right, according to the law and custom of the

United States ought to be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 15th day of April, in the year of our Lord, one thou-

sand nine hundred and one, and of the Independence of

the United States the one hundred and twenty-sixth.

[Seal] (Signed) W. J. HILLS,

Clerk of the United States District Court for Alaska, Di-

vision No. 1.
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The foregoing writ is hereby allowed.

(Signed) M. O. BROWN,
Judge.

[Endorsed]: No. 23A. In the United States District

Court for Alaska, Division No. 1, a,t Juneau. Henry

Muset, as Administrator of the Estate of Edward Heg-

man, Deceased, Plaintiff, vs. Alaska United Gold Mining

Co., Defendant. Writ of Error. Filed April 17, 1901.

W. J. Hills, Clerk. Malony & Cobb, Attorneys far De-

fendant.

And on the same day the defendant filed his supersedeas

bond, which is in words and figures as follows:

/// the United States District Court for Alaska, Division No.

1, at Juneau.

HENRY MUSET, as Administrator of

the Estate of Edward Hegman, De-

ceased,
!

Plaintiff,

vs. ) No. 23A.

THE ALASKA UNITED GOLD MIN

TNG Co.,

Defend a nl.

Supersedeas Bond.

Know all men by these presents, that we, The Alaska

United Gold Mining Co., a corporation, and B. M. Beh-
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rends, and Emery Valentine, all of Junleau, District of

Alaska;, are held and firmly bound unito the above-named

Henry Muset, as administrator of the estate of Edward

Ilegman, deceased, in the sum of five thousand dollars,

to be paid to the said Edward Ilegman, etc., for the pay-

ment of which, well and truly to be made, we bind our-

selves, and each of us, our and eaich of our heirs, execu-

tors, and administrators, jointly and severally, firmly by

these presents. Sealed with our seals and dated the 12th

day O'f April, in the year of our Lord, one thousand nine

hundred and one. Whereas, the above-naimed, the

Alaska United Gold Mining Company, has prosecuted a

writ of error to the United States Circuit Court of Appeals

for the Ninth Circuit, to reverse the judgment rendered

in the above-entitled action by the United 'States District

Court for Alaska, Division No. 1.

Now, therefore, the condition of this obligation is such

that if the above-named, The Alaska United Gold Min-

ing Co., shall prosecute said writ of error to effect, and

answer all damages and costs, if it fail to make the said

writ of error good, then this obligation shall be void;

otherwise to remain in full force and virtue.

(Signed) ALASKA UNITED GOLD MINING

COMPANY.
By MALONY & OOBB,

Its Attorneys of Record.

B. M. BEHRENDS.

EMERY VALENTINE.
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Signed and delivered, and taken and acknowledged this.

12th day of April, 1901, before me.

[Seal] HIRAM H. FOLSOM,

United States Commissioner.

Approved by:

M. C. BROWN,

Judge.

[Endorsed]: No. 23A. In the United States District

Court for Alaska, Division No. 1, at Juneau, Henry

Muset, as Administrator of the Estate of Edward Heg-

man, Deceased, vs. Alaska United Gold Mining Com-

pany, Defendant. (Supersedeas Bond. Filed April 17,

1001. W. J. Hills, Clerk. Malon.y & Cobb, Attorneys for

Defendant.
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Thereafter and on, to wit, the 7th day of May, 1901, plain-

tiff in error filed the following motion.

In the United Stales District Court for Alaska, Division No.

1, at Juneau.

HENRY MUSET, as Administrator of

the Estate of Edward Hegman, De-

ceased,

Plaintiff,

vs. ) No. 23A.

ALASKA UNITED GOLD MINING

COMPANY, I

Defendant,

Motion to Set Aside Writ of Error, etc.

Now comes the defendant and moves the Court to set

aside the order heretofore made on the 17th day of April,

1901, allowing a writ of error herein, and to grant the

defendant leave to withdraw the petition for writ of

error, writ of error, and supersedeas bond filed herein,

and for cause shows that said petition, writ, and bond

were improvidently filed (but the same were never served)

and said order improvidently made, in that the bill of ex-

ceptions had not then been settled and filed with the

Court, though said bill had been presented to the Court
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for approval and filing; that no citation in error has been

signed or issued; that the assignment of errors were not

and could not be reduced to form and presented therewith

until the bill of exceptions were finally Settled, and for

that reason were not presented therewith; that counsel

inadvertantly overlooked the provision of rule two of the

Circuit Court of Appeals forbidding this Court granting

a writ of error nnlests assignmentis of error accompanied

the petition for same; that in order to present the ques-

tions of law reserved on the trial and embodied in the bill

of exceptions clearly to the Appellate Court it is neces-

sary and proper to present a new petition, writ, and

bond, accompanied by the proper assignment of errors, as

soon as the bill of exceptions is settled an'd allowed.

1 MALONY & COBB,

Attorneys for Alaska United Gold Mining Company.

[Endorsed,]: Original. No. 2l3A. In the United States

District Court for Alaska, Division No. 1, at Juneau.

Henry Muset, as Administrator of the Estate of Edward

Hegman, Deceased, Plaintiff, vs. Alaska United Gold Min-

ing Company, Defendant. Motion to Set Aside Writ of

Error and to Withdraw Papers. Filed May 7, 1901. W.

J. Hills, Clerk. Malony & Cobb, Attorneys for Defend-

ant.

Thereafter, and on the same day, comes the attorneys for

the plaintiff and files the following written objection

to the foregoing motion anld to the allowance and

settlement of the bill of exceptions:
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United States of America, ""j

Us.
District of Alaska.

In the United States District Court for the District of Alaska,

< Division No. 1.

HENRY MUSET, as Administrator of

the Estate of Edward Hegman, De-

ceased,

Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN-

ING COMPANY (a Corporation),

Defendant.

Exceptions to Withdrawal of Writ of Error, etc.

Comes now the above-named plaintiff and eJbjects to the

granting by this Court of leave to the defendant to with-

draw the petition, writ of error, and supersedeas bond

filed herein, and also objects) to the signing and filing of

any bill of exceptions in this cause, for the following-

reasons: 1. The Court has no jurisdiction or power to

withdraw or amend the writ of error issued in this cause;

2. Because the judgment in tlhe albove-entitled cause was
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rendered and entered in this Court during the December

term of this Court, which, said term ended o/n the 30th day

(I March, 1901; that no bill of exceptions were signed,

settled, or filed during the said term; that upon the en-

try of judgment in this cause, to wit, on the 10th day of

March, 1001, defendant petitioned this Court, and the

Court granted over plaintiff's objection to the defendant,

forty days thereafter within which time to present and

file his bill of exceptions; that defendant failed and

neglected either during said term, or during the time so

granted, to settle and file his bill of exceptions herein,

nor has he done so at this time though a subsequent term

of court, to wit, the April term, has also expired and no

bill of exceptions yet been setted and filed in this court;

that no further extension of time has ever been applied

for or granted; 3. Because the said defendant did on

the 17th day of April, 1901, regularly sue out and serve

and file in this cause its writ of error, as well as its peti-

tion therefor and supersedeas bond, thus taking the case

beyond the jurisdiction of this Oourt.

CREWS & HELLENTHAL,

Attorneys for Plaintiff.

[Endorsed]: In the United States District Court for

the District of Alaska, Division No. 1. Henry Mueet, as

Administrator, etc., Plaintiff, vs. Alaska United Gold

Mining Company, Defendant. Exceptions to Withdraw-

ing Writ of Error etc., and signing Rill of Exceptions.

Filed May 7, 1001. W. J. Hills, Clerk. Crew;® & Hellen-

thal, Attorneys for Plaintiff.
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In the United States District Court for Alaska, Division No.

/, at Juneau.

HENRY MUSET, as Administrator of

the Estate of Edward Herman, De-

ceased,

'Plaintiff,

vs.
No. 23A.

ALASKA UNITED GOLD MINING

CO.,

Defendant.

Bill of Exceptions.

Be it remembered that on Feibruary 14th, 1901, the

above-entitled and numbered cause coming on to be

tried to a jury, the following proceedings were had, to

wit

:

I

A jury having been selected, impaneled, and sworn, and

counsel for plaintiff and defendant having made their

statement of the case, respectively, the plaintiff, HENRY
MUSET, to maintain the issues on his part, wais sworn as

a witness in his own behalf and testified as, follows:

I am the plaintiff. Am thirty years of age. Have

been working in the mines: been a miner ever since I wast
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a kid, about fourteen years old. I was acquainted with

Edward Ilegman, had known him between twelve and

thirteen years. During his lifetime he and I had been

partners several times.

Question by counsel for plaintiff: "What, delation,

Mr. Muset, do you sustain to the estate of Edward Her-

man?"

(Counsel for defendant oibjected to the above question

because not the best evidence.)

Answer: "I am his. administrator."

By the COURT: "This declaration will not be allowed

to stand unless they prove it by the records."

(Continuing witness further testified): "EdAvard is

dead. He was killed on the 9th day of last October at the

Seven Hundred Mine, on Douglas Island. I was working

with him at the time, and was with him on that occasion.

I believe there were about thirty or forty men employed

on a shift at the Seven Hundred Mine at that time. There

is a atamp-mill in connection with the mine and a tram-

way. There is about a hundred stamps. The mine

known as 'The Seven Hundred' furnished ore to the mill.

No other mine furnished ore to it. The Seven Hundred

Mine is all under one management."

Question by plaintiff's counsel: "Now, Sitate, if you will,

if you know, how the men, the men or the employees,

were arranged or graded that are employed in that mine.

State to the jury how they are—

"

Answer: "Well, there's some men working in the

'glory hole' and some underground in the stopes, and some
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in the shafts, and in the blacksmith shop, and hoist, and

in the tramway."

Question: "How are those parties that work in the

various departments arranged as to whether or not they,

have foreman?" I

Answer: "Well, they generally got a man looking af-

ter each gang. He is called shop-boss, or Sjhjft-boss, or

pit-boss, or so. Those working in the shops or working

in the mines, are working under bosses. There's a, gen-

eral foreman or supervisor of all those forces.. His* name

on that occasion was H. B. Pope. Mr. Pope was the

man that directs everybody, amd told them whiat to do,

and ruled the whole thing, and sent a gang there, and

another here, or so. He both employed and discharged

men. He gave the men their time checks. I and the

deceased, Edward Hegman, were working in, the shaft

on the 9th day of last October. Jim Pianfetti was with

as; he was boss of thie shaft and was, 'called shaft-bosis.

Well, on the 9th day of last October, we went down, the

same as usual, in the morning. The night shift iblasted

some holes and cleaned up the dirt and we found four

missed holes from the night shift. We cleaned them otut

and put new primers into them, and loaded six more and

was going to blast them. While we had about two holes

to load, I told Ed, I says to him, 'You better go up and

telP—I went up after the iron and went up to the two-

sixty level: and I met Pope at the two-sixty level; he

came off the skip just as I came on and he asked me,

'Where are you going?' and so I says; 'We are going to

blast,' or, that is, he asked me if we were going to blast
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and I said yes. I then took the sikip and went to the

surface, and I was going to have the five bells, from the

bottom of the shaft as soon as I went down with the iron,

and. I was going to have the five bells from the two-sixty

level, and because the boys did not have the primers in

yet I was to wait. That signal of five bells was to indi-

cate that we were ready to blast, and when I was up

there in the blacksmith shop, I stood in the blacksmith

shop and asked the (blacksmith if the iron was ready and

he said yes. So I went into the shaft-house to get the

five bells and Mr. Pope came up and told me to take the

iron down, the boss was waiting for me. I then went to

the blacksmith Sihop, and got the iron, and then went to

the two-sixty level. 1 then went on the skip, and went

on the bucket and asked to be lowered down, and when

I came down there I turned around and rang the five

bells to the engineer. I rang the five bells far the signal

that we were ready to blast. The engineer moved the

bucket about three or four feet from the bottom of the

shaft and dropped it down again, and that was his signal

that he was there and knew what he was doing. Well,

Ed cut the fuses and I lighted them with the iron, and

threw the iron again to one side, and we jumped on the

bucket, and rung one bell to the top; that wais for to

hoist up; and he raised us a little, and we came back

again, and he hollered down that he didn't :ha,ve a pound

of air, and to save ourselves- Jim was standing on the

bucket all the time while we was lighting the fuses, and

he had the candle, and so when he was told that he didn't

have any air we jumped off the bucket again. Well,
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Jim dropped the candlesticks, and then we were in the

dark, and the only way we had to get out was to get up

that cable—it's a quarter-inch cable, steel cable—and I

felt around, and of course I could not tell whether Ed

was before me or after me, I didn't have any idea, be-

cause we was in the dark; anyway I got hold of the rope,

and began to climb the pole. I climbed to the skip

chute, and swung myself in the timbers, and then Jim

began to holler to me and. call for help, and I put my

hand out and helped him off the timber, and I asked for

Ed, and Ed began to holler and tell me to help him. I

couldn't do anything. I stood there trying to do

something and to tell him to clirrib the rope, and he

was climbing and hollering for help. I couldn't go

down the rope, and pack a man up heavier than me.

Well, we stayed till the blast went off, and couldn't

get hold of the skip. We told the men to ring for

the skip, so we had to wait till the blast went off, and

finally the skip came down and went from that level

to the surface to see what was the matter. I don't

know, except from what Nels told me, why there was no

air. At the time I went down with the hot iron I ex-

amined to see if there was air, and there was, then be-

t ween sixty or sixty-five pounds of air. Ed Hegman was

hollering and crying for help. Of course, he was in the

dark and couldn't see. When we were first aidvised that

there was no air, Hegman hollered to me that he would

try to pull the fuses. I had known Hegman thirteen

years. We met first in Michigan, and wrorked in a mine

together there, and out on the railroad, and I went to
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Alaska and he came after. We were working together

on Douglas Island for a while, and he went away to

Unga Island and stopped there a while. He and I were

together most of the time and were partners."

Question: "Did he have a mother, sister, or brother

living?"

Answer: "They were home, and he told me he had a

sister living in this country."

On cross-examination, the witness further testified as

follows: "I started to work for The Alaska United Com-

pany there the last part of September. Mr. Pope was

there then. I've no idea who was superintendent of the

mine. No man showed me anythinjg only Pope, or gave

me any orders whatever. They told me Mr. Week was

superintendent, but I didn't know it. Mr. Pope was tell-

ing me what to do and where to work. He simply

directed rn'e in the mine. I have no idea who' directed

him. I don't know what his relations were to the com-

pany except what information I got from, Oithers,. He

hired me. So far as I know there might have been two

or three superior officers over him. Hegman and myself

shared our profits, earning and expenses. I was not

under a contract to share expenses and profits with him

—just helped each other. Our business was just mining,

working on the railroad and so on. I mean we shared

our wages in common and was a partner in, that respect.

The idea is, that if I was out of work and he was in, I

would be helped out by him, and if he was out and I was

in, I would help him. We never had any business part-
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nerishlp. As a majtter of fact, we were both just laboring

men'. Hegman had worked a whole lot in the mines;.

He knew all about the risks and dangers attending that

sort of work. I couldn't answer for him as to Whether

he knew the proper steps to take to avoid danger. I had

an idea as to how to avoid danger and he had long ex-

perience in mines same as I had."

On' redineet examination, the witness testified: "Dur-

ing the whole time I was there I never saw any other per-

son but Pope, exercising any supervision, or directing

the labors of the gang in the mine, in the tramway, or in

any other pairt of that branch of the company's work."

And to further maintain the issues on his part, the

plaintiff next had sworn in his behalf the witness, NELS

OLIN, who testified as follows:

"I am acquainted with Henry Muset, the plaintiff. I

was acquainted with Edward Hegman in his lifetime.

On the 9th day of October, 1900, I was running a hoist

at the Seven Hundred Mine, on the third level. I was

running that hoist on the 260 level at the time of the acci-

dent wherein Edward Hegman lost his life. I am ac-

quainted with H. B. Pope. He was foreman of the mine.

No other person, as far as I know, other than H. B.

Pope, directed the labor, or acted as foreman of that de-

partment of the company's work. I remember the occa-

sion of the accident. We went down to work at seven

o'clock in the morning, to shovel off the rock of the other

shift—they came down the hoist, and there were five or

six buckets of dirt to take off, anid some missed holes,
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and they commjenced to take the bucket down and blast

them over again. About eleven o'clock Muset came up

for the hot iron and told me that he was ready to blast,

and Pope came down in the minie at the same time Muset

went up. He asked Muset where he wais going, and he

said he was going on top for the hot iron. He was

there for a while and he rung the five bells in the shaft

for the blast. They rung the live bells, and then I had

to ring to the surface, but Pope saysi, 'Never mind; I will

go up and tell him.' He went up and Muset came up

with the hot iron, and see that the pressure was sixty or

sixty-five pounds, and he rung the five bells as fast as

he came down, and I lifted the bucket and let it down

again, as I always did. 1 got the signal for the five bells;

that is a signal for ready to blast. I then lifted the

bucket four or five feet and let it down again. That

meant that I was ready to hoist thetin—that everything

was all right. Then he rung one bell, and I hoisted them

three or four feet, and see that the air was a failure and

let them down again, and then I went up, there and told

them that the air was gone, and then I didn't see any

more of him before he came up, because he was left in

the dark down in the shaft. The blast exploded. The

next men I see came off the skip chute was Henry Mus^t

and then Jim. And Hegmian didn't come out. The mten

employed in the mine were working in different groups.

There was a pit and two stores, and then, a shaft and

blacksmith shop and hoist, and tramway—four gangs.

Well, some was working in the stopes, drilling, some was
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blasting, and some breaking rock, and they had a shift-

boss over them to look what they were doing.
1 '

Question: "I'll ask yon to state to the jury, if you

know, whether or not there was a genieral foreman or

superintendent over them."

Answer: "Yes, air."

Question: "Who was that?"

Answer: "Mr. Pope was the foreman."

Question: "H. B. Pope?"

Answer: "Yes, sir."

On cross-examination, the said witness further testi-

fied as follows: "Mr. Week was superintendent. Mr.

Pope was foreman of the Seven Hundred Mine. There

were other mines operated by that company, the Tread-

well, Mexican, and Heady Bullion."

Question: "By the Alaska United Co.?"

Answer: "The Ready Bullion."

Question: "There was a foreman too, wasn't there?"

Answer: "Yes, sir. Mr. W^eck, though, was the gen-

eral superintendent, so I was told." '

And to further maintain the issues on his part, the

plaintiff produced and had sworn as a witness, GUY
FALCONER, who testified as follows:

"1 reside on Douglas Island, and am (seventeen years

old. On the 9th day of last October I was employed in

the Seven Hundred Mine, and was so employed at the

time the explosion, that resulted in this case, took p,lace.

I was helping Mr. Pope part of the day. He was the fore-

man of the Seven Hundred Mine. As such foreman, his
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duties wore to advise the men, .show what they were to

do, and tell them Where to work. The Seiveu Hunidred

Mine is a part of the Treadwell department from the

Treadwell. It furnishes all the ore for the Hundred

Stamp-Mill. That mine was under Mr. Pope's super-

vision at that time. I saw him that day. The explosion

took place about eleven o'clock in the morning. The air

at the Seven Hundred Foot Mine was disconnected about

that time. About a quarter of eleven Mr. Pope came to

me and told me to get the ladder, and I went and got

the ladder and he put it againist the pipe, and he climbed

up and shut the air off. I was standing Ibielow holding

the ladder for him. He told me to get the wrench so he

could uncouple the pipe and I got the wrench, and he

and Hoyt unscrewed the pipe, and he went out. That

was just a few minutes before the explosion. I seen

Henry Muset just 'before that. He came up for the iron,

and I seen him go down with it. The pipe I speak of

seeing them disconnect or unscrew was the pipe that fur-

nished air and power for the shaft iu which Henry Muset

and Ed. Hegman were working." *

On cross-examination, the witness further testified as

follows: "My age is seventeen. I worked in the mill

there about two and a half months. At that time I had

been at work about two months. I worked half a, month

afterwards. Then I quit. A fellow let a bucket down

on me a couple of times and I wouldn't work there. Mr.

Muset did not ask me to quit. I know that Mr. Pope had

supervision of that property, because he instructed the
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men, and hired them and discharged them, too. I am

sure he hired and discharged them."

Question: "As a matter of fact, he merely, when he got

through with a man, sent him to the office?"

Answer: "He gave him papers to the people up there

to get his time with."

Question: "That was to show how long he had worked?"

Answer: "Yes, and went to the office and got his time

from Mr. Week."

Question: "He went and took the paper to the office,

and they paid him there—is that it?"

Answer: "There's where he got his discharge, or his

money, or whatever it is."

Question: "There's where he got his discharge? Don't

you know, as a matter of fact, that Mr. Week was super-

intendent of that mine?"

Answer: "Yes, sir."

Question: "And that he had supervision of it and not

Air. Pope—isn't thait right?" I

Answer: "Mr. Pope did all the hiring and discharging."

Question: "Answer my question. Didn't Mr. Week

have supervision of it over Mr. Pope?"

Answer: "Yes, sir."

Question: "Mr. Pope was simply in charge of these

men in this particular place—isn't that right?"

Answer: "Yes, sir."

Question: "Now, who hired you?"

Answer: "Mr. Pope."

Question: "And you went to the office to see that the
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hiring was approved by Mr. Week, didn't you, before you

went to work?"

Answer: "Before I went to work?"

Question: "Yes, the first thing you did he gave you a

piece of paper?" I

Answer: "Yes, he gave me a piece of paper and I went

down—

"

Question: "And it was handed to the genleral super-

intendent, wasn't it?"

Answer: "Yes, sir."

Question: "Yes, before you went to work. How came

you to say that Mr. Pope had supervision of the mine and

the mill, were you instructed to say that?"

Answer: "No, sir."

Question: "It's a fact, however, that Mr. Week, and ndt

Mr. Pope, had general supervision of it?"

Answer: "I don't know."

Question: "You don't know—if you don't know, why did

you say that Mr. Poipe had general supervision ?"

Answer: "Because I thought he did all the hiring and

discharging and was the boss around there."

Question: "That is, right in the mine. And even when,

he hired anyone, they had to be approved at the office?"

Answer: "All they had to do was to go down and get a

check for the 'boarding house."

Question: "And now you say you don't know whether

Mr. Pope or Mr. Week had charge?"

Answer: "I know that Mr. Pope had charge around the

mine. T don't know who had charge of the whole prop-
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erty. I was present at the time the air was shut off

—

was right there, helping Mr. Pope, holding the ladder so

it wouldn't fall down. Mr. Pope went up to shut off the

air; that's all he done. That is the work ho was engaged

in at the time. I am sure I Was present. My employ-

ment in general was a little of everything, packing pow-

der, packing drills, helping the blacksmith, helping run

out ore, anid clearing up the skips. I was to do any-

thing at all I was put to. I am acquainted with Mr.

Tatum. I know where he was at that time. He was in

the hoist. The hoist was on the 'Seven Hundred foot

claim*, about forty feet from me and Mr. Pope. I don't

know whether he could see me and Mr. Pope or not; it

would be according to where he was standing. If he

was standing behind the drums he couldn't see. If he

was standing out to one side he could see. I saw Mr.

Tatum every once in a while about that time. He could

see me, and I could see him whenever he was not behind

the drum. I didn't notice him right when Mr. Pope shut

the air off. I wasn't watching him; I was holding the

ladder and was watching what I was doing myself. I

don't know whether he was looking at Pope and me or

not."

On redirect examination, the witness testified as fol-

lows: "I worked in the blacksmith shop and carried tools

and powder and drills,. Mr. Pope had charge of the

blacksmith shop, of the hoist, of the men working the ele-

vator, and of the miners and the direction of them.

When on cross-examinatioin I said Mr. Pope had charge
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of the work right there, 1 meant the Seven Hundred Mine

and the entire mine. Mr. Pope did not work generally

in any department around that mine."

And to further maintain the issue on nisi part, the

plaintiff called as a witness, THOS. TATUM, who being

first duly sworn, testified as follows:

"I am employed on the hoisting engine at the Seven

Hundred Mine, and was so employed on the 9th day of

last October. I remember the explosion in question

here. I saw Mr. Pope there. Mr. Pope was the foreman

of the Seven Hundred Mine at that time. As such, his

duties, as I understood it, was to superintend the mine

generally under the directions of the superintendent."

Question: "He had the general superintendeucy of the

operations of that mine, though."

Answer: "Yes, sir."

Question; "As such he was your superior, did he direct

you?"

Answer: "Yes, sir."

On cross-examination, the witness further testified as

follows: "At the time of the accident I was in charge of

the hoist. I could see Mr. Pope; I was out on one side

and seen him cut the air off. Mr. Pope turned off the air

that afforded power to the Seven Hundred shaft on that

day. There was with him Mr. Hoyt and Mr. Hoyt's

helper. T have forgotten his name. I didn't notice Mr.

Falconer. T did not see him there. I presume he was

aroun'd the mine some place—he was generally employed

around different places. I didn't see him at work with
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Mr. Pope cutting off the air. If he had been there, I

could have seen him. Mr. Pope was foreman in the mine

under Mr. Week—that's the way I understood it; yes, sir.

I know that Mr. Week was superintendent of the mine

and had entire charge and control of it. Mr. Pope was

simply a foreman in this particular' mine. The Alaska

United Company is also operating the Ready Bullion, as

I understand it. Mr. Pope was not foreman at that mine.

He wasn't foreman of the general business of the Alaska*

United Company either. He wasn't foremam of the mill.

There was another foreman in charge of that, the same

as Pope was in charge of this particular mine. The mas-

ter mechanic had charge of the mechanical part, of

course."

Question': "And the master mechanic had general

charge of the machinery, as well as of the pipes?"

Answer: "No, sir; I don't think he has anything to do

with the piping unless he was called on from the shop-

men for that purpose."

Question: "The pipes, and the pressure furnished, the

compressed air, was under the supervision of the master

mechanic, who wa&aflso a foreman in your department?"

Answer: "I really can't say about that. The man they

hire, however, is generally competent to do that kind of

work around the mine."

On redirect examination, the witness further testified

as follows: "So far as I knew, for the various depart-

mentis in running that mine, they employ such men as

are usually competent for the positions they occupy. The
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men employed in the various departments of the Seven

Hundred Mine, such as blacksmiths, engineers, miners,

and drill men, were under Mr. Pope's immediate super-

vision, as I understood it."

On recross-examination, witness stated that Mr. Pope

was under Mr. Week, as he understood it.

On redirect examination, witness stated that Mr. Week

had general supervision—that is, was the general super-

intendent of this mine and mill, as well as the Ready

Bullion Mine and Mill, and had general supervision over

all of them.

And to further maintain the issues on his part, the

plaintiff, HENRY MUSET, being recalled, testified as

follows:

"On the 9th day of last October I was down at the

mine at the time of the explosion. The last time I saw

Edward Hegman alive was when he stepped on the

bucket. The next time I saw him was when I went down

in the shaft after him. He was then dead—blasted to

pieces. I removed the corpse from the shaft. He was

killed by that explosion. He was about thirty years of

age, and a big, strong man—about one hundred and

eighty pounds' weight, and healthy; I never knew him

to oe sick."

On cross-examination, the witness testified as follows,

counsel, (by permission of the Court, examining him re-

garding hi« testimony when first on the stand:

Question: Mr. Muset, you stated yesterday that you

didn't know wThether Mr. Week was superintendent or

not? A. Yes, sir.



vs. Henry Musset, as Administrator, etc. 51

Q. Now, isn't it a matter of fact that some time in

September you applied to him a,s superintendent of the

Alaska United Gold Mining Company to get a contract

to sink this identical shaft as an independent contractor?

A. No, sir; that isn't a fact. I put in a contract and

gave it into the hands of Pope.

Q. Isn't it a fact that Mr. Week posted a notice there

and signed it als superintendent of the Alaska United

Company, calling for bids for the sinking of this, shaft?

A. I don't remember of reading that notice whatever.

Q. You don't remember of reading the notice?

A. No, gtfr. I

Q. Didn't you afterward come to him and have an in-

terview with him in regard to the sinking df that shaft?

A. Yes, sir.

Q. And you went to him as supertendent, to let the

work if it was to let?

A. I went to see him, yes, sir, and

—

Q. Answer my question. A. Well?

Q. Didn't you go to him as superintendent o;f the mine

to get that contract? '

A. I can't tell you whether he was superintendent or

not. I went to him to get the chance.

Q. Didn't you go to him as superintendent?

A. No, sir, I didn't,

Q. Then how came you to go to him at all?

A. I was told that he was the man that had charge

of that mine.
j

Q. And you went to him as the man in charge of it,

didn't you? A. Yes, sir;.
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Q And you knew he had charge of it, didn't von?

A. Only what people told me about it.

Q. And you put in a bid for thait work, didn't you?

A. Yes, sir.

Q. And didn't Mr. Week—didn't you afterward, after

yon put in your bid, go to Mr. Week and inquire as, to

whether you were going to get that contract or not?

A. Yes, srr.

Q. And lie told you the bids were too high, and he

was going to have it sunk by pay by the day?

A. Yes, sir.

Q. And then you were employed by him to sink that

shaft, were you not? A. No, sir.

Q. About what time was that—what month, if you

know? A. In September, sometimie.

Q. Just before you began work on that shaft?

A. Yes, sir.

Q. And you were hired to work on that by Mr. Week?

A. No, sir.

Q. Your wages were increased fifty cents a day while

you were working in the shaft? A. Yes, sir.

Q. Who did that? A. Pope did.

Q. He did—or did Mr. Week?

A. I never seen Mr. Week. When I went to work I

got a slip of paper from Mr. Hoyt and went to the office,

and he gave me a note to the boarding house.

Q. That was immediately before you went to work?

A. Yes, sir.

On redirect examination, the witness testified as fol-
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lows: "I never saw Mr. Week albout that shaft tliere in

my life. Not as long as I was around there. He never

gave any directions around there. T stated, that people

told me Mr. Week was superintendent of that mine. That

included other mines, the Ready Bullion as well. Mr.

Ooi'bus, as I understood it, was superintendent over the

Treadwell mine."

And to further maintain the issues on his part, the

plaintiff next called as a witness, J. J. C. BARBER, who,

being sworn, testified as follows:

"Am postmaster at Juneau. Before that was general

agent for the New York Life Insuarnce- Company up

here. Have been in the life insurance business, eleven

years, and am familiar with the rules and regulations of

life insurance business. They have a talble called the

mortality table. I have it here; this is one of the tables

of mortality with the death rate per thousand, and the

expectation of life. The expectancy of life is the aver-

age life a large number of persons have yet to live—that

is, the average number of years they have yet to live.

From these tables a man with good health, thirty years

of age, has a life expectancy of 35.33 years. (The follow-

ing portion of the tables mentioned, by witness was then

read: Age, 30; number living, 85,441; deaths each year,

720; death rate per 1,000, 843; expectation of life, 35,33.)"

On cross-examination, the witness testified as follows:

Q. Mr. Barber under the rules of life insurance com-

panies, does the occupation or calling in life of the per-

son make any difference as, to the life expectancy or the

risk assumed?
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A. The only way I could answer that, Mr. Cobb, is this:

With the New York Insurance Company we don't make

any higher charge, no matter what business he is in.

The rate is the sarnie for a miner in Tireadwell as for a

banker or clerk, the isame rate exactly. One or two com-

panies make an excessive rate on miners generally. That

is considered an extra hazardous employment with other

companies, I suppose. The New York Life Insurance

Company does not make the same rate in miniers as in

others as a matter of advertisement; it figures on the

whole proposition, and they figure they can take the

miners at the regular rates, the same as they do anybody

else. But some of the companies make an extra rate, re-

garding that employment as extra hazardous. I have

not especially any taibles showinlg the life expectation of

a miner engaged as this man was. I understand that

this table covers all classes and conditions*—and this is

the only table I have. I couldn't say from this table, if

this was au extra hazardous occupation, what the life ex-

pectancy would be; only, as I understand it, the American

tables of mortality is the experience of different insurance

companies from a hundred and fifty to two hundred years,

from all the life insurance written in the world has

taught, and when they take a certain class of men, in a

hazardous occupation, whether that lowers the rate, I

don't know; but this goes back two hundred years, and

covers all kinds of cases. The New York Life Insurance

Company will insure a miner for any amount without any

restrictions whatever. I don't know about other com-

panies. I
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On redirect examination, the witness testified as fol-

lows: "All insurance companies base their insurance on

that taJble."

And to further maintain the issues on his part, the

plaintiff, HENRY MUSSET, wa& again recalled and tes-

tified as follows: "Hegman, ait the time of his death, was

getting three dollars a day and his hoard."

On cross-examination, the witness further testified as

follows: "He was getting extra wages at that time be-

cause of the nature of the work he was engaged in. I

don't know what were his savings from his daily or

monthly earnings. He was drinking once in a while.

He went in a saloon and went out/'

Q. He used to frequently get drunk, didn't he?

A. I don't know if 1 have ever seen him drunk—that

is, that he didn't know what he was doing or so—that

is, I never seen him disorderly.

Q. Didn't you see him drink?

A. Well, I didn't see him drunk; that is, drunk that

he would do anything out of the way; he was always be-

having himself.

Q. He didn't misbehave himself, then, when he got

drunk?

A. Yes, he behaved himself. Went out and in a

saloon, and didu't bother anybody.

Q. But answer the question, as to whether you didn't

see him drunk?

A. Well, how is a man when he's drunk; what do you

mean bv drunk? -
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Q. I mean drunk. You don't mean to tell this jury

that you don't know what drunk means?

A. Yes; I know what drunk means.

Q. Did you ever see Hegman drunk?

A. Well, let me explain what I mean by drunk.

Q. Answer my question first, and then explain.

A. Yes, I have seen him drunk.

Q. And he drank often, didn't ,he?

A. When he got a, partner, I suppose; he would gen-

erally go in a saloon and go out again all riglht.

Q. Did he spend Whole evenings frequently, drinking

and carousing; lots of evenings for hours in a saloon,

drinking?

A. He might for all I know; I haven't been with him

all the time.

Q. Haven't you seen him when you were with him ?

A. Yes, sir.

Q. And stayed in a saloon for hours that way?

A. Yes, once in a while, I guess.

Q. Blowing his money and drinking? A. Sure.

Q. And he would do that pretty frequently, wouldn't

he?

A. It was whole weeks that we wasn't together at all

in a saloon.

Q. Then there would be weeks you would be there

most of the time, wouldn't there?

A. Well, you might say he lived in a saloon—it was a

hotel ; and we would sit in the ibarroom together.

Q. And would 'be there all the time for weeks at a

time, wouldn't you?
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A. Just live in the hotel there, and sit in the barroom.

Q. (By the COURT.) Mr. MUSET, you stated yester-

day that yourself and the dead man had been partners a

number of years? A. Yes, sir.

Q. Do you wish to be understood as saying, then, that

being- a partner of his and dividing his earnings^ that you

don't know anything about what he saved from his labor

from day to day?

A. Well, you know, I never had—he never showed his

letters, and only what I can say he told me. 1 have no

source to find out.

Q. I'm not asking you that; yon was asked what, if

anything, this man saved from his daily earnings. If

you was his partner and shared with him, in your own

wages and his, you know what he saved, don't you?

A. What was the question?

Q. Do you know what this man saved from his daily

earnings?

A. Not exactly the amount; I couldn't say. All I

have to say for that is his ward, what he told me he done

with his money, this and that, and what he got on piay-

day. That's the only answer I can give on that. His

papers and letters and anything what he would send

away I might have found, but I never found any papers.

Q. Did he divide anything with you—any portion of

his daily or monthly earnings'?

A. Yes, I have got money from him, when I didn't

have it.

Q. We'll, what do you mean by this partnership

—

what kind of a partnership?
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A. Well, acquainted, and traveling together, and had

known each other for a long time; and when one was out

of money the other would loan him, and so on.

Q. And if the other was out of money, that one who

had the money Would loan it—is that all you moan by

partnership?

A. Yes, sir, we had both been together, just working

for our living.

Q. And were friends, and accommodated each other

with loans—is that the suibstance of it?

A. Yes, sir, the whole substance.

On redirect examination, the witness testified further

as follows: "Hegman. and I did not go to the Yukon over

the siame trail. He came in by St. Michael's and I came

over the Pass. Mr. Hegman did not lose any work by

reason of his drinking that I knew of. I never saw him

drunk while on duty. His sitting in the hotel as 1 have

stated was not due to intoxication."

On recross-examination, the witness testifies as fol-

lows :

Q. You stated a moment, ago that he sometimes spent

a week at a time around the saloons, didn't you?

A Well, that was going out and coming in the saloon

I would see.

Q. Wouldn't he be on a spree there, and stay there

the whole time and 'be in and out, for weeks at a time?

A. Well, if he hadn't work

—

0. Answer my question.

A. Yes, I have seen him for weeks around that saloon.

Q. Staying there drinking?
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A. I don't know that; he was just sitting about the

bar.

Q. Would he be at work when he was on these sprees

of drinking for weeks at a time?

A. When he was working, I didn't see him in a

saloon. He was at work every day.

Q. Wr

hen you saw him in a saloon was he at work?

A. No, he was not.

On redirect examination, the witness testified as fol-

lows:

Q. Mr. Muset, how long have you ever seen Hegman

on a spree, if alt any time—if you ever saw him on a spree?

A. I haiven't seen him on what I call a spree.

(,). When, he was in a saloon there, what kind of a

sajoon was that?

A. I haven't seen him in a saloon; have seen him sit-

ting around from one place to another, and sometime live

in a hotel and saloon, sitting in the barroom.

Q. Living in the hotel there?

A. Yes, sir, sitting in the hotel.

Q. Was the saloon then in connection with the hotel?

A. Yes, in the same house.

(,). Was th.at the reason he was there?

A. Well, he used to hang around the barroom there

most of the time, sitting in the bar.

Q. Would Mr. Hegman get intoxicated or drunk at

the time? A. I never seen him what I call drunk.

Q. He took a drink once in a while? A. Yes, sir.

Q. (By the COURT.) Now, Mr. Muset, you may ex-

plain what you call drunk.
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A. 1 call it drunk when a man don't know what he's

about.

Q. Before he's drunk he inusft have so much whisky

in him ais to make him unalble to understand what he's

doing? f

A. When I see a man on the street that can't handle

himself, I know he's drunk. But if I see a man that

walks the street and minds his business, I can't call him

drunk. That's my idea. And I have never seen him

drunk under that definition of the term.

And to further maintain the issues on his part, the

plaintiff next offered in evidence certified copies of the

following papers., to wit:

1st. Petition for letters of administration upon the

estate of Edward Hegman, deceased.

2d. Order appointing administrator.

3d. Oath of administration.

4th. Letters of administration.

5th. Bond of administration.

To which evidence the defendant oibjected because said

documents showed that the petition was subscribed anid

filed on the 21st day of November, 1900; that the order

granting same was made on the same day, showing that

it was impossible for notice or process1 to have issued so.

as to give the Court jurisdiction, consequently the whole

proceeding is void.

But the Court overruled said objection and permitted

said papers to be read to the jury, to which ruling of the

Court the defendant then and there objected.

Said papers were as follows:
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l Plaintiff's Exhibit "A."

J it the Probate Court at Douglas, District of Alaska.

In the Matter of the Estate of ED-

1

WARD HEGMAN, Deceased. J

Petition for Appointment of Administrator.

To the Honorable Judge of the said Court:

Your petitioner respectfully shows1

:

1. That he is a resident of Douglas Island, in the Dis-

trict of Alaska, more than twenty-one years of age, and

one of the principal creditors of Edward Hegman, de-

ceased.

2. That said deceased at the time of his death was a

resident of Douglas Island, in the District of Alaska.

3: That the said deceased died intestate, at said Doug-

las Island, in the District of Alaska, on the 9th day of

October, 1900, by being killed in the mimes of the Alaska

United Gold Mining Company, aintd the only estate left

by the deceased consists of a right of action inuring to

hi« administrator and personal representatives for his

death.

4. That the said deceased, had no relatives, heirs', or

next of kin residing in the District of Alaska.

5. That the said deceased at the time of his death

was indebted to several persons in the District of Alaska,

but principally to yaur petitioner, and as such princi-

pal creditor and as the time has fully expired for those

having precedence in the matter of the administration of
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I he deceased's estate, your petitioner is advised and be-

lieves is entitled to letters of adininisteration of said es-

tate. That due search has been made to ascertain if de-

ceased left any will and testament, but none had been

found.

Your petitioner prays that letters of administration

of the said estate of the said deceased issue to this peti-

tioner as provided by law.

(Signed) HENRY MUSETH.

United States of America, 1

v-ss.

District of Alaska. J

Henry Mnseth, being first dully sworn, upon his oath

says: I have read the foregoing petition and know the

contents therof, and the same is true.

HENRY MUSETH.

Subscribed and sworn to before me this 21st day of No-

vember, 1900.

[L. S.] L. R. GILLETTE,

United States Commissioner and Notary Public.

[Endorsed as follows] : In the United States Commis-

sioner's Court at Douglas. In Probate. In the Matter

of the Estate of Edward llegman, Deceased. Petition for

Appointment of Administrator. Filed November 21st,

1900. L. R. Gillette, Com'r, etc.



vs. Henri/ Musset, as Administrator, etc. 63

United States of America, "^

I SB.

District of Alaska.

Henry Museth, being first duly sworn, upon his oath

says: 1 have read the foregoing petition, and know the

contents thereof and the same i& true.

HENRY MUSETH.

Subscribed and sworn to before me this 21st day of No-

vember, 1900.

[L. S.] L. K, GILLETTE,

United States Commissioner and Notary Public.

In the Probate Court at Douglas, District of Alaska.

In the Matter of the Estate of ED- *|

WATCD HEGMAN, Deceased. J

Order Appointing Administrator.

This matter now coming on for hearing on this 21st

day of November, A. D. 1900, upon the petition of Henry

Museth, principal creditor of the deceased, for letters of

administration upon said estate, and the Court having

heard the proof in support of said petition, and being

now fully advised in the premises, doth find all of the

allegations of the petitioner to be true, and as a conclu-

sion of law finds that said petitioner is entitled to letters

of administration upon said estate.

Wherefore, it is considered, ordered, and adjudged

that Henry Museth be, and he is hereby, appointed ad-
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painistrator of the estate <>f Edward Hegman, deceased,

and it is further ordered that, upon takinge the oath of

office and filing a. bond as provided by law in the sum of

one hundred dollars, that letters of administration upon

the estate of Edward Herman, deceased, issue to said

Henry Museth, as administrator.

Dated November 21st, 1900.

[L. S.] L. R. GILLETTE,

i Proiblate Judge.

Filed November 21st, 1900.

In the Probate Court at Douglas, District of Alaska.

In the Matter of the Estate of EDO
WARD HEGMAN, Deceased.

|

I Oath of Administrator.

United States of America,
|

> ss.

District of Alaska.
J

Henry Museth, being first duly sworn, upon his oath

says: I am a resident of Douglas Island, in said District

of Alaska, and more than twenty-one yeans of age. I will

support the Constitution of the United States and the

laws thereof and the laws of Alaska, and will perform

the duties of the trust imposed upon me by reason of my

appointment ais administrator of the estate of Edward

Hegman, deceased, faithfully and according to law.

(Signed) HENRY MUSETH.
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Subscribed and sworn to before me this 21st day of No-

vember, 1900.

1 L. R. GILLETTE,

United States Commissioner and Notary Public.

Filed Nov. 21st, 1900.

United States of America, fj

>ss.
District of Alaska.

In the Probate Court at Douglas, District of Alaska.

In the Matter of the Estate of ED-

WARD HEGMAN, Deceased.

Send of Administration.

Know all men by these presents, that I, Henry Museth,

as principal, and M. J. O'Connor, as isurety, are held and

firmly bound unto the United States of America for the

use and benefit of the heirs and creditors of Edward Heg-

man, deceased, in the sum oif one hundred dollam, for the

payment of which, well an)d truly to be made, we do here-

by bind ourselves, our heirs, executors, administrators,

firmly by these presents.

The condition of the above obligation is such that

whereas the said albove-bounden principal has (been ap-

pointed administrator of the estate of Edward Hegman,

deceased, now, therefore, if he shall faithfully perform

the duties of his trust as such administrator, according
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to law, tlieu this obligation to be void, otherwise to be

of full force and effect.

Dated this 21st day of November, 1900.

(Signed) HENRY MUSETH.
I M. J. O'CONNOR,

The above bond and surety thereof approved this 21st

day of Nov., 1900.

L. R, GILLETTE,

United States Commissioner and Ptfobate Judge.

United States of America, ^|

District of Alaska.

M. J. O'Connor, being first duly sworn', upon his oath

says: I am the surety above named and I am worth the

sum of one hundred dollars over and above my just debts

and liabilities in property, exclusive of property exempt

from execution.

(Signed) M. J. O'CONNOR.

Subscribed and sworn to before me this 21st day of No-

vember, 1900.

[L, S] L. R. GILLETTE,

United States Commissioner and Notary Public.

Filed Nov. 21st. 1900.
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In the Probate Court at Douglas, District of Alaska.

In the Matter of the Estate of EDO
WARD HEGMAN, Deceased.

J

Letters of Administration.

To All Whom These Presents Shall 'Come Greeting:

Know ye, that it appearing to the undersigned, United

States Commissioner at Dotfglad, Alaska, and ex-officio

Judge of the Probate Court thereat, that Edward Heg-

man died intestate, leaving at the time of his death prop-

erty in this District, I have duly appointed Henry Mu-

seth, administrator of the estate of said Edward Heg-

man; this, therefore, authorizes the said Henry Museth

to act as administrator of the estate of Edward Hegman,

deceased, according to law.

In witness whereof I have hereunto subscribed my

name and affixed my official seal this 21st day of Novem-

ber, A. D. 1901.

[L. S.] L. R. GILLETTE,

United States Commissioner and ex-officio Judge of the

Probate Court at Alaska.

United States of America, '"1

>ss.
District of Alaska. J

I, L. R. Gillette, United States Commissioner, residing

at Douglas, Alaiska, and ex-officio Judge of the Probate

Court, at Douglas, Alaska, do hereby certify that the
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foregoing six sheets, in the order in which they are here-

in annexed, are full and true copes of the petition for

letters of administration, bond of administration, order

appointing administrator, oaJt'h of administrator, filed,

and made and issued in said Probate Court on, November

21st, 1900.

Witness my hand and official seal this 13th day of Feb-

ruary, A. D. 1901.

L. B. GILLETTE,

United States Commissioner and ex-ofrk-io Judge of the

Probate Court of Alaska.

And thereupon the plaintiff closed his case in chief.

And the defendant, to maintain the issue on its part,

called as a witness C. A. WECK, who, being duly sworn,

testified as follows:

"My name is C. A. Week; I reside at Douglas Island,

and resided there during last October. I know the de-

fendant, the Alaska United Gold Mining Company, Ed-

ward Hegnian, and the plaintiff, Henry Muset. During

last Octofber, and prior to that time, I was superintend-

ent of the Alaska United Gold Mining Company, the de-

fendant. The mining department consists of What is

known as, the Seven Hundred Foot Claim and the Heady

Bullion Claim and in connection with these mines and

two mills. I was mot appointed in writing to my posi-

tion. My duties as superintendent of this property in a

general way, was to conduct the mining business for the

company on Douglas Island; it was to see that the work

that I wished to accomplish was carried out, and giving
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instructions for such purpose. I was the head of the

business in Alaiska, I know Mr. H. B. Pope. He was

employed in the Seven Hundred Mine at that time. He
was foreman of the mine at the Seven Hundred Foot

claim. There were two mining foremen and two mill

foremen under me. There was a foreman for each mine,

and a foreman for each mill operated. In addition to

that, we had a majster mechanic to look after the ma-

chinery when it needed extensive repairs, and he was

under my orders for everything that would require some

work to repair. Of course, minor repairs were done

right at the mines by the miners themselves. Mr. Pope

and these other foremen were under my supervision and

control. Their duties and authority with reference to the

business of the Alaska United Gold Mining Company

were to carry out my orders; if they didn't do that they

wouldn't have been there. They were employed by the

superintendent, and were subject to be discharged by the

superintendent. The had no authority other than that

delegated to them by the superintendent. In regard to

hiring and discharging men, our system is when a man

wants a job he goes to the foreman, and if the foreman

in that department wishes a man he gives him a card to

the office. This card is taken to the office, the general

office of the company. If the man is satisfactory, he is

required to sign the rules of the company, and is, placed

on the payroll. If not, he is told he can have no job.

It is the same way with reference to discharging them.

Generally, of course, we comply with the wishes of the

foreman. When they request that a man be discharged, we
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generally comply with their wishes, except in cases where

we know there's been injustice; in that case, of course,

the foreman's wish is overruled. The foreman's author-

ity is simply to recommend. That was the position oc-

cupied 'by Mr. Pope and the authority he had during the

month of last Octoiber. I remember the beginning of the

work on the shaft in which the accident to Hegnian oc-

curred. I first determined to have the shaft Sunk some

time in August. A little later I made an arrangement

to take bids for the sinlking of the shaft by contract. I

received about eight bids for the work. Among them

was a bid from Museth and one from Hegman. I had a

conversation with Museth about it. I did not let the con-

tract for the sinking of the shaft, and determined to sink

it by day's pay. There was an increase in wages to the

men working in this shaft, because a miner takes, more

of a, risk in sinking a vertical shaft than in working in

stopes in a mine. I have 'been in the mining business

about eight years. There was a hoist furnished and a

chain ladder furnished the men engaged in, sinking this

particular kind of a shaft, to get out of the mine after

the blatst& were fired. In sinking a vertical shaft it is al-

ways the custom to have a chain ladder in the shaft in

addition to the other means of es<cape. These ladders

are made of chains a,nd cross bars' of iron. They are

made of chains for the reason that rock being blasted

won't injure them as much as they would wooden lad-

ders. These ladders are supposed to be let down from

the lowest set of timbers to the bottom of the shaft, so

in case there is any stoppage of the engine in hoisting, or



vs. Henry Musset, as Administrator, etc. 71

that would cause delay iu hoisting the men out, they

would have a chance to climb out by the chain ladder.

Wherever we aire sinking a vertical shaft, we have a

chain ladder. It is furnished to the men Who are doing

the work for the men to use themselves, like any other

tools."

On cross-examination, the witnes testified as follows:

''There was no chain ladder in the shaft at the time of

the accident. I am the superintendent and have control

of both the mines and both the mills known ats, the Seven

Hundred and the Ready Bullion, and the Seven Hun-

dred stamp-mill and the other mill connected with the

Ready Bullion. I was the general superintend ent at

the time of the accident. I was the superintendent of the

company's works in Alaska, their mines and millsi

There was? no one who had authority over me in Alaska.

1 had under my supervision the Ready Bullion Mine anid

Mill, and the Seven Hundred Mine and Mill, and at each

I had a foreman, making four foreman in all. I had a

foreman in charge of the mine at the Ready Bullion, and

a foreman in charge of the mine of the Seven Hundred.

Mr. Pope wa sthe foreman at the Seven Hundred. Under

the foreman there are gangs of men working under shift-

bosses in the Seven Hundred Mine; and those shift-bosses

are to a certain extent, under the direction of the fore-

man. There is connected with the Seven Hundred Mine

a blacksmith shop. There is a tramway there and it is

more or less connected with the mine. And there are

hoistfs and engines. Each of these branches have in

their charge a skilled party to operate theni—the engine,
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an engineer, the blacksmith shopj, a blacksmith and so on.

And all these people are under the immediate supervision

of the foreman; and that foreman was Mr. Pope. 1

couldn't state where Pope is now. He is Uot at the

mines, nor in Alaska. He left Alaska on the 20th of

January, I think, after this suit wais brought against the

company. The general office of the company is! on Doug-

las Island at the store up by the Treadwell mine. That's

where the men report. My office is there. I haven't airy

particular office at the Beady Bullion or the Seven Hun-

dred. The whole of these mines at Treadwell, the Ready

Bullion, the Mexican, the Seven Hundred, the Treadwell,

and all the rest of them, office from the same general

point, the store. And. these people when discharged re-

ported there from all these places. The foreman in this

mine, orders the miners supplies, the small supp/lies he

needs temporarily. And if there is a temporary break

in the machinery, and he has the time and it's not too

extensive, it's his duty to> repair it, or see that it is re-

paired. If it's extensive he reports it to me. All small

breaks, the men look after themselves."

And to further maintain the issues on it part, the de-

fendant next called as a witness, JAMES FIANFETTI,

who being duly sworn, testified as follows:

"My name is James Pianfetti. I am from Italy, resi-

dence; I reside now on Douglas Island, and resided there

last October, and was then working for the Alaska

United Company, of which Mr. Week was1 superintendent.

Had been at work there then close to three years. I
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knew Mr. Muset. I was, working with Muset, and Heg-

man,, and Stephen on that date, sinking a shaft. I don't

know the firs/t nam.es. Had been at work in the shaft

about thr.ee weeks—that is, at the time of the accident,

we had been at work about three weeks. Hegman and

Muset had been at work with me the whole of this time.

On the 9th of October, we had got the shaft sunk about

25 feet below the skip chute. There ha,d been a chain

ladder provided for that shaft. It was at that time in

the blacksmith shop,. We three men had received in-

struction as to the chain ladder froln Mr. Pope. He told

me to put it down the shaft. I had a conversation with

Hegman and Muset about those instructions; we wa.s

talking about it so we could blast; we had to put tim-

bers1 in and. then chain ladder. We concluded to put in

the timbers and ladder after the blast went off. It was

the duty of all of us working there to put down the chain

ladder. At the time of the accident the chain ladder was

in the blacksmith shop. It had not been removed from

there. If that ladder had been' in the shaft, Hegman

could have got out. Mr. Week employed me. He is the

superintendent of the mine."

On cross-examination, witness testified as follows:

"Mr. Week is superintendent of those properties. That in-

cluded the Ready Bullion, Ready Bullion Mill, the Seven

Hundred, the Seven Hundred Mill, and everything else,

Pope was foreman or superin'tendent in charge of the Sev-

en Hundred Mine. I was not a shift-boss; I was in charge

of the crowd that worked in the shaft. I was. the boss
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over them, ami for that reason, Mr. Pope told me to put

down that chain ladder. He told me to put it down on

the morning of the 9th. \

Q, Didn't Mr. Pope ask you what was the reason the

chain ladder wasn't put down before?

A. Before the last blast was going to be, yes, and put

the chain ladder down in time. He said to put it down.

Q. Mr. Pope told you to do it that way, didn't he?

A. Mr. Pope told me to put it down.

Q. Didn't Pope tell you about eight o'clock that the

chain ladder was ready and to put it clown at noon?

A. Yes, sir. <

Q. Now, Mr. Pianfetti

—

A. No, sir; he didn't tell me to put it down at noon

—

Q. —air was the motive power of that shaft, wasn't

it? A. Yes, sir.

Q. If the bucket was running at all that was a good

safe plaice to work, wasn't it? A. Yes, sir.

Q. Had you ever had, a chain ladder there before that?

A. Not sinfee we wrere there.

Q. Isn't it a, fact that the ladder was broken, and was1-

n't in a fit condition to be put down at all until that

morning?

A. There was a whole one to put down.

Q. Down in the blacksmith shop being fixed, wasn't

it.

A. Yes, sir. Pope gave me the instructions to put it

clown. He had authority to give those instructions. I

don't know if Muspt and Hegman were in the mine when

those instructions were given; they wasn't around there
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—didn't see them anyway. I can't tell where I first saw

them after I had this conversation with Pope. I didn't

see them before getting down to the shaft. I think I

first saw them when I got down in the shaft, I went

down there as soon as Pope toild me about it. They were

getting ready to blast, shoveling a few buckets of rock,

and so.

Q. And then you told them about the ladder business

a's soon as the blasting was over?

A. We had been talking about that over before

—

Q. Well, answer my question. You told them as soon

as the blasting was over you would put up. some timbers

and then put that ladder down?

A. We noticed that before.

Q. You didn't tell them that then at the time.

A. I did not.

Q. You told them nothing about the chain ladder at

that time? A. No.

Q. Nothing all that forenoon?

A. I told them

—

I

Q. After the man was dead you told them'—that it?

A. No before.

Q. Did Pope ever tell Muset or Hegman about that

ladder in your presenlce? I

A. No; / ain't, was there, but he told them. They

have got a blacksmith working at the mine; and a hoist,

a shaft, and another shaft called the "glory hole"; and

a tramway and various other things; and different men

in charge of these various, things, and they were all un-

der Mr. Pope."
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On redirect examination, the witness testified as fol-

lows: "1 suppose Mr. Pope was looking after everything

right at the mine there, but Mr. Week was higher over

Mr. Pope. We had the old chain ladder down in the

blacksmith shop and Pope told me to put that down for

the time. That was when we first started to do the blast-

ing.

Q. When did you speak to Mr. Muset or Mr. Hegman

about whether you would put the ladder down or not?

A. Well, it had been talked over to the boys; we says

they have a chain ladder down there, but I guesS, we will

wait to put the timbers down. They don't say yes. They

didn?t said anything.

Q. When was that you had this talk—how long be-

fore this accident?

A. Well, this was aibout a week before, but they was

working night shift, Muset and Hegman, and I told them,

because I take my orders going in. I was working day

shift all the time.

Q. If they had objected to working there without the

chain ladder down, would it have been put down?"

(To the above question the plaintiff, by his counsel, ob-

jected, because irrelevant and immaterial, which objec-

tion the Court sustained and the plaintiff then and there

excepted to such ruling. Continuing witness testified as

follows:)

"The new chain ladder was finished the day before the

accident. I was instructed to put it down on the morn-

ing of the 9th. That chain ladder was forty-five feet long.
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It took two men to pa(cik it—all they could do. It was in

the mine on a set of timbers so far as you. could raise

your arm, up so far—fastened on the tiin'bers at the top

and dropped to the bottom. It wouldn't take two men

no time at all—snort time to put it in, just the time to

lake it from the blacksmith shop, and put it on the buck-

et. The ladder and timbers would be disarranged by the

blast. If it's put down too far it would be broken to

pieces; of course if it's put down so far as a man could

reach up to climb up it's all right. After I was told by

Pope to put down the new chain ladder, I never talked

with Mu set and I legman about it."

On recross-examination, the witness sjaid: "This ladder

wan hung on timbers when it was put in, and I was wait-

ing to put the timbers in at noon so I could hang the lad-

der on them.
1 '

And to further maintain the issues on its part, the de-

fendamt next called as a witness ROBERT MUSTER, who

being sworn testified as follows:

"I reside on Douglas Island, I rememjber the accident

on the 9th day of last October. I was at that time in the

employ of the Alaska United Gold Mining Company: I

was blacksmith in the Seven Hundred Mine. I remember

making a chain ladder. I made it under the instructions

of Mr. Pope, the foreman. It wa& supposed to go down

to the bottom of the shaft, being dug by Hegman, Muset

and others. I finished the ladder on the evening of 8th

of October about five o'clock. I do not recollect any

chain ladder in the 'blacksmith shop at prior to that
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time. I believe they had the old one down below. There

was another one there. 1 did not hear any instructions

given to Pianfetti, Heigman, or Muset with reference to

this ladder. I was told to have done as quickly as possi-

ble, and I finished it on the 8th, and told the foreman

when it was done."

On cross-examination, the witness testified as follows:

"I am the blacksmith at the Seven Hundred Mine. Be-

sides the blacksmith shop they have got a hoist, a shaft,

and traimway leading down to the mill. Thene was a

mine foreman there, and then the superintendent over

the foreman.

Q. Who was the foreman over that whole branch of

the work, the mine itself?

A. Pope. He was the foreman over the blacksmith

shop, the shaft, and the hoist. Mr. Pope included them

all, I think. My work comes under the foreman Mr. Pope.

The ladder I spoke of was completed on the evening of

the 8th of October. I rolled it and laid it right close to

i he door of the shop and it laid there on the morning

jf the ninth. Mr. Pope was in the shop on the forenoon

of the ninth. He was there several times—quite a few

times. The ladder rolled up made a bundle aibout 14

inches wide and a foot or 18 inches high. It would make

quite a bundle lying on the floor. I noticed it lying there

during the forenoon of the 9th, and if Mr. Pope looked

around he would probaibly seen it."

And to further maintain the issues on his part, the de-

fondant next called as a witness, NE'LS OLIN, who hav-

ing been sworn testified as follows:
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"I resided on Douglas Island last October and was in

the employ of the Alaska United Gold Mining Company;

had been working for them twenty-two months. I knew

Mr. Hegman and Mr. Muset. I had been employed with

them in this1 shaft in which the accident happened. 1

don't know anything about, any directions being given by

Mr. Pope to put down a chain ladder.

By the COURT.—Who did you learn it from—the dead

man? Did you ever hear of any directions being given

by Pope from the dead man?

Answer. No, sir; not by Mr. Pope.

Q. By the COURT.- Well, who did you hear it from?

A. We passed the remark between us.

Q. By the COURT.—Who?

A. All of us that worked there.

Q. By the COURT.—Who was working there?

A. Flenry Muset, and Ed Hegman and Jim.

Q. By the COURT.—What was said about it diown

there, as near as yon can recall?

A. Just a passing remark that tliey should have a

chain ladder down there, that they promised to1 get one,

but it wasn't ready.

Q. By the COURT.—Why was that?

A. Well, Jim said they couldn't get one.

Q. By the COURT.—Said it wasn't ready to put

down? A. No, sir.

(}: By Counsel for Plaintiff.—Did the others agree

with w'h'at was said by them?
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A. They were asking several times to get a chain lad-

der.

Q. It was talked over several times?

A. Yes, sir; just passed remarks.

Q. How long did you work there?

A. In the shaft?

Q. Yes?

A. From—I started the first of December.

Q. In this shaft. How long were you working with

these men in this shaft, prior to the accident?

A. Working there from the 28d of September to 9th

of October.

Q. Working down in the shaft?

A. No, sir; on the hoist.

Q. How long did you work down in the shaft with

these men?

A. I wasn't working down in the shaft at all.

Q. You were working at the hoist? A. Yes, sir.

Q. And you heard the matter talked over albout get-

ting this ladder? A. Yes, sir.

Q. Do you know anything about an old ladder being

there, any ladder besides the new one?

A. Yes; I know they used to have one in the Glory

Hole.

Q. Where was that during this time?

A. I guess that was in the Glory Hole—Using it in

there." '

On cross-examination the witness* testified as follows: -

<
t
>. That old ladder was in the Glory Hole at the time

of the accident, wasn't it?
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A. Yes, sir, I think she wajs; I don't know; he wasn't

there; I didn't see him anywhere.

Q. In this conversation, Jim, the shift-boss—when he

tola you there oug'ht to be a ladder down there, he said

lie had been promised one, but it wasn't ready yet, is that

it?

A. Yes, sir; they had some such talk about it.

(}. This conversation was a very few days before the

accident —just before

?

A. Yes, sir; they was passing remarks three or four

times aibout it.

Q. But all the three of four times were shortly before

the accident?

A. Yes, sir.

Q. But there has never been a ladder down there?

A. No. sir; not at that time.

Q. Is that a safe place to work in if the air in the

shaft and the hoist is* in good running order?

A. Yes, sir.

Q. Absolutely safe? A. Yes, sir.

On redireet-examin/ation, the witness testified ais fol-

lows:

Q. About what time did this conversation take plaice?

A. We was talking about it in the night s'hift, and

when we come on the day shift.

Q. How long before the 9th—What day of the month?

A. I couldn't tell exactly what night it was.

Q. Now, when they spoke about putting the old lad-

der down, that was when Mr. Pianfetti spoke about the

new ladder they were making, wasn't it?
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A. Yes, sir. *

Q. That is, the conversation yiou speak about is the

conversation when Mr. Piianfetta spoke about putting the

new ladder down?

A. No, T didn't hear that.

Q. Did you say Mr. Pianfetti was on the night shift

with you? A. No; he was on the day shift.

Q. He wasn't on the night shift with you?

A. No, sir.

Q. And Ilegman and these other men were on the

night shift and then afterward changed to the day shift

with yon? A. Yes, sir.

(}. And the first conversation when you spoke about

the necessity of the chain ladder being down there was

on the night shift?

A. Yes, sir; we was passing remarks albout it, on the

night shift.

On recross examination, the witness testified as fol-

lows:

Q. And in all these conversations spoken; of by Mr.

Pianfetti or others was to the effect that they had been

promised a ladder, and the ladder would be put down' as

soon as it was finished, is that right

—

A. Yes, sir.

Q. And these were had shortly before the accident?

A. Yes, sir.

(). You don't remember the exact time—but very

shortly before. Now, I will ask yo'n, Mr. Olin, whether

they ever talked albout the old ladder at all?

A. Well, I heard Jim talking about that—give us
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the old ladder, and put it down., or something like that.

Q. Was the old ladder any good?

A. I don't know. He was up in the Glory Hole.

Q. That was Jim that said that? A. Yes, sir.

Q. Hegman wasn^t there at all when he said that?

A. No; I don't think he was.

And thereupon the defendant rested.

And the plaintiff, in rebuttal, thereupon called the fol-

lowing- witnesses who, on their oaths1 aforesaid, testi-

fied as hereinafter set forth.

HENRY MUSET called on rebuttal:

« Direct Examination,

Q. Mr. Muset, did you hear all this testimony in ref-

erence to a chain ladder being p,ut in the shaft 'by the wit-

nesses who preceded you—that is, the testimony of Pian-

fetti here in regard to the chain ladder, here on the

stand? A. Yes, isir.

Q. State to the jury what was said, or done about that

chain ladder so far a's you knoiw.

A. This was1 the day before the accident happened,

Jim said we will blast this out and put in a set of timbers,

and then take dowrn the chain ladder.

Q. Was anything said about a chain ladder prior to

that? A. Not that I know.

Q. Was anything said in the presence of you or Heg-

man prior to thait in reference to a chain laidder?

A. Not that I know of.



84 The Alaska United Gold Min. Co.

Upon cross-examination, the witness testified as fol-

lows :

(
c). You say that occurred the day before—wa^ that all

that was said? A. Yes, sir.

Q. You didn't object? A. To what?

(>. To the chain ladder not ibeing put downs at that

lime.

A. No; I didn't think the chain ladder was ready.

(}. I didn't asik you that. I asked if you objected.

A. No, sir.

Q. Did Mr. Hegman object?

A. Not that I know of.

Q. Do you know whether the chain ladder was ready

or not? A. I do not.

GUY FALCONER called on rebuttal.

Direct Examination.

Q. You have been sworn before. State whether you

were working in the blacksmith shop of the Seven Hun-

dred Mine on October 9t:h, 1900.

A. Yes, sir.

Q. Were you working in the shop on that morning?

A. Yes, sir.

Q. State whether you saw a, chain ladder there.

A. Yes, sir. '

Q. State whether you had heard any conversation

with Pope, the foreman, and the shift boss., Pianfetti, in

relation to that ladder? A. Yes, sir.

(}. What was that conversation?
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A. Mr. Pope told him the ladder was ready and to

take it down at noon.

Q. What time of da"y was that?

A. Somewhere about eight o'clock in the morning.

Q. And the chain ladder, at that time, where was it?

A. In the shop.

Q. The accident occurred just a while before noon?

A. Yes, sir.

Q. State whether or not that chain ladder remained

in the shop during the forenoon previous to the accident?

A. Yes, sir.

Q. Where was it laying?

A. Right near the door.

Q. State whether or not Mr. Pope was down during

the day.

A. Yes, sir; he was in there during the day.

Q. Was the ladder in a position where he could have

seen it from where he was*? A. Yes, sir.

Upon cross-examination, the witness testified as fol-

lows1

:

Q. When did you first hear about this conversation?

A. The morning of the 9th.

Q. The morning of the accident?

A. Yes, sir.

Q. You were in the blacksmith shop—what were you

doing in there?

A. I was threading some bolts.

Q. Threading bolts? A. Yes, sir.

Q. Are you a blacksmith? A. No, sir.
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Q. And then you were holding the ladder, you say?

A. Yes, sir.

Q. And you heard this conversation about eight

o'clock? A. Somewheres about eight o'clock.

Q. Don't you know they were working down in the

shaft before that?

A. Yes; but they came back up again.

Q. Weren't they down there working at that time?

A. Pianfetti wasn't; I don't know whether anyone

else was or not.

Q. You are positive Pope said for him to send it down

at noon? A. Yes, air.

Q. Now, you may state exactly the wordis, as near as

you can?

A. Mr. Pope came in—o>r rather Mr, Pianfetti came in,

and Mr. Pope was standing watching them bolts,, and

Pope says to Pianfetti; "That there ladder is ready now,

and you better take it down at noon," and Pianfetti says,

"AM right,'-' and turned and walked off.

Q. How long did you stay in the blacksmith shop?

A. Until Mr. Pope came and told me he needed me.

Q. Well, how long was that?

A. I guess about an hour. '

Q. Didn't you say Pope stayed there and Pianfetti

went off? A. He did.

Q. How did he come back if he stayed there?

A. You asked me when I went away, not when Pope

went?

Q. Yes. A. I went about an hour after.

Q. You staved there an hour threading bolts?
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A. Yes, sir.

Q. That would ibe until nine o'clock. Where did you

go then?

A. I went to the hoist and swept a little, and came in

there and he came in there and told me to get a ladder

so he could shut off the ah*, which I did.

Q. You got a ladder and put it up?

A. Yes, sir.

Q. That was about eleven o'clock?

A. Yes, sir.

And the above and foregoing was all the evidence in

full introduced on the trial of said caus'e by either party

thereto.

And. thereupon the defendant made and presented to

the Court, the following motion, to wit:

HENRY MUSET, Administrator of the

Estate of Edward Hegman, Deceased,

vs.

ALASKA UNITED GOLD MINING

CO.,

Defendant.

No. 26A.

Motion.

The defendant requests the Court to instruct the jury

to return a verdict for the defendant, because

—
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1. The evidence conclusively shows that H. B. Pope,

whose negligence in cutting off the air is the only negli-

gence, plead or attempted to be proved by the plaintiff,

was a fellow-servant of the deceased, Edward Hegman.

2. The evidence conclusively shows that the deceased,

Edward Hegman, and the plaintiff, Henry Muset, were

guilty of contributory negligence in not putting the chain

ladder in the pit, and that but for such contributory neg-

ligence, the accident resulting in the death of Edward

Hegman would not have occurred.

i MALONY & COBB,

Attorneys for Defendant.

Which said motion was by the Court overruled and de-

nied; to which action of the Court, the defendant then

and there excepted.

And thereupon the Court charged the jury as follows:

In defining the duties of the master toward the serr

vant, I cannot do better than to use the language of the

Supreme Court of the United States:

"A master employing a servant impliedly engages with

him that the place in which he is to work, and the tools

or machinery with which he is to work, or toy which he is

to be surrounded, be reasonably safe. It is the master

who is to provide the place and the tools and the machin-

ery, and when he employis one to enter his service he im-

pliedly says to him that there is no other danger in the

pjace, the toolsi, and the machinery, than such as is ob-

vious and necessary. Of course some places of work and

some kinds of machinery are more dangerous than
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others; but that is something which inheres in the thing

itself, which is a matter of necessity, and cannot be ob-

viated. But within such limits, the master who pro-

vides the place, the tools, and the machinery owes a pos-

itive duty to his employee in respect thereto. That posi-

tive duty does not go to the extent of a guaranty of safety,

but it does require that reasona'ble precaution shall be

taken to secure safety; and it matters not to the em-

ployee by whom that safety is. secured or the reasonable

precautions therefor taken. He has a right to look to

the master for the discharge of that duty; and if the

master, instead of discharging it himself, sees fit to have

it attended to by others, that does not change the meas-

ure of obligation to the employee or the latter's right to

insist that reasonable precautions shall be taken to se-

cure s'afety in these respects. Therefore, it will be seen

that the question turns rather on the character of the act

than on the relation of the employees to each other. If

the act is one done in the discharge of some positive duty

of the master to the servant, then negligence in the act

is negligence of the master. But if it be not one in the

discharge of such positive duty, then there should be

some personal wrong on the part of the employer before

he is held liable therefor.

"But it may be asked, Is not the duty of seeing that

competent and fit persons are in charge of any particular

work as positive as that of providing safe places and ma-

chinery? Undoubtedly it is, and requires the same vigi-

lance in its discharge; but the latter duty is discharged
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when reasonable care has *been taken in providing safe

place and machinery, and so the former is as fully dis-

charged when reasonable precautions have been taken to

place fit and competent persons in charge. Neither duty

carries with it an absolute guaranty. Each is satisfied

with reasonable effort and precaution."

To which instruction, the defendant then and there ex-

cepted because not applicable to the issues made by the

pleadings and the evidence in that the question of the

failure of the master to provide a safe pilace to work, nor

the question of the negligence of the master in selecting

competent and. fit persons to have charge of any particu-

lar work, were not raised either by the pleadings or the

evidence.

The Court further instructed the jury as follows:

"If he (meaning Pope) had absolute charge of that par-

ticular department, and exercised the powers and duties

of the master toward the employees working under him,

he was a vice-principal.

"If you find from the weight of the evidence in this

case that Pope, the foreman, was the vice-principal of the

company or corporation defendant, and that siaid Heg-

man lost his life through the careless and negligent act of

said Pope, without any negligence on the part of Heg-

man himself, then you should, find for the plaintiff."

To which instruction, the defendant then and there ex-

cepted because there wras no evidence before the jury up-

on which to ibase a finding that said Pope was such vice-

principal; but the evidence conclusively showed that he

was a fellow-servant.
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And the Court further instructed the jury as follows1

:

"There is some evidence before you in reference to a

certain chain ladder ordered to be furnished to the men

in sinking the shaft, and that said ladder was a reason-

able and proper means used, or to be used, by the men

sinking the shaft, whereby they might eslcape from dam-

ger in case of accident to the other machinery and appli-

ances used in hoisting the men from the shaft at such

times as blasts were exploded. If you find from the

weight of the evidence in this case that said ladder was

furnished to the men for their use in this behalf, and

through the carelessness and negligence of the men en-

wasied in the work of blasting in the shaft, and that the

deceased. Hegman was one of thfese, and that the men

could have escaped from impending danger had the lad-

der been put in place, and they negligently and carelessly

failed to put it in place, then this was contributory neg-

ligence upon the part of deceased and the other men

working with him, such as relieved the defendant from

all liability for his death. If, on the other hand, that

such ladder was not furnished to the employees, and was

not put in place because of the orders of the said Pope,

if you find Pope to have been a vice-principal, and that

the death of Hegman resulted from the failure to put in

said ladder and by the shutting off the air by, Pope, or

under his orders and direction so that the other machin-

ery and appliances for hoisting the men could not be op-

erated; and you further find that Pope was so acting, in

shutting off the air, was exercising duties entrusted to
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him as a vice principal of the master, then the defend-

ant is liable for the death of the said Hegnran."

To which said instruction,, the defendant then and

there excepted because the evidence conclusively showed

that a chain ladder was furnished the deceased Edward

llegman and the other men at work in the shaft with

him, and the Court erred in submitting such question to

the jury. I

And all the instructions given by the Court in the or-

der given are as follows: \

The Court instructs the jury that the credibility of

witnesses and the weight to 'be given their testimony is

a matter exclusively for the jury.
I

The credit of the witness depends largely upon two

things!: His opportunity and ability to know what oc-

curred, and his disposition for telling the truth ais to, the

occurrence. The statement of a witness having superior

opportunities for knowing what took place, and superior

intelligence and memory, other things being equal, are

entitled to the greater weight before the jury,. A wit-

ness who is interested in the result of the suit will not

always be as honest, fair, and candid in his1 testimony as

one who is not interested, but witnesses are sometimes

found whose interest in the suit in nowise affects their

truthfulness. But, as before stated, you are the exclu-

sive judges' of the credibility of witnesses and the degree

of credit to be given their testimony.

It is the duty of the jury to consider the whole of the

evidence, and to render a verdict in accoirdanlce with the

weight or preponderance of the evidence in the case.
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Gentlemen of the Jury: The case you axe to consider

is not an infrequent one in mining affairs. That acci-

dents will occur where powers are set in motion more

Than ordinarily dangerous to human life, is reasonably

certain. The infirmities of human nature are such that

accuracy and promptitude in the discharge of all duties!

are quite rare, and while generally expected, are not

often realized in the conduct of affairs.

The employer owes certain duties to the employee, and

for the purpose of this case I shall call the employer the

master, and the employee, the servant.

While the master owes certain duties to the servant,

the servant takes certain risks upon himself. It is said

that the general rule of law is now firmly established

that one who enters the service of another takes upon

himself the ordinary risks of the negligent acts of his

fellow-servants, in the course of his employment. As a

part of his contract of hire, the servant takes all the

risks necessarily incident to the employment in which he

engages. As the carelessness of fellow-servants is among

those risks necessarily incident to the employment, in

work more than ordinarily dangerous, it is conclusive that

the servant takes this risk as a part of his contract of

hire.
'

In defining the duties of the master toward the Ser-

vant I cannot do better than to use the language of the

Supreme Court of the United States:

"A master employing a servant impliedly engages with

him that the place in which he is to work, and the tools
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or machinery with which he is to work, or by, which he

is to be surrounded be reasonably safe. It is the master

who is to provide the plaice and the tool's and the mar

chinery, and when he employs one to enter his service

lie impliedly says to him that there is no other danger in

the place, the tools, and the machinery, than such as is

obvious and necessary. Of course, some places of work

anid seme kinds of machinery are more dangerous than

others; but that ig something which inheres in the thing

itself, which is a matter of necessity, and cannot be ob-

viated. But within ssich limits, the master' who provides

the place, the tools, and the machinery, owes a positive

duty to his employee in respect thereto. That positive

duty does not go to the extent of a guaranty of safety, but

it does require that reasonable precaution ahall betaken

to secure safety; and it matters not to the employee by

whom that safety is secured or the reasonable precau-

tions therefor taken. He has a right to look to the mas-

ter for the discharge of that duty; and if the master, in-

stead of discharging it himself, sees fit to have it at-

tended to by others, that does not change the measure of

obligation to the employee or the latter's right to insist

thai reasonable precautions sihall be taiken to secure

safety in these respects. Therefore, it will 'be seen that

the question turns rather on the character of the act than

on the relation of the employees to each other. If the

act in one dene in the discharge of some positive duty of

the master to the servant, then negligence in the act is

negligence of the master. But if it be not one in the

discharge of such positive duty, then there should be some
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personal wrong- on the part of the employer before he is

held liable therefor.

"But it may be asked: Is not the duty of seeing that

competent and fit persons are in charge of any particular

work as positive as that of providing Safe places and ma-

chinery? Undoubtedly it is, and requires the same vigi-

lance in its discharge, but the latter duty is discharged

when reasonable care has been taken in providing such

safe place and machinery, and so the' former is as fully

discharged when rea,sonaible precautions' have been taken

to place fit and competent persons in charge. Neither

duty carries with it an absolute guaranty. Each is satis-

fied with reasonable effort and precaution."

As has just been stated, the employee, in his contract

of hire, takes the risks of the carelessness and negligence

of the fellow-servantls. It becomes necessary, therefore,

to determine who fellow-servants are. The general rule

is that those entering the service of a common master,

becoming thereby engaged in a common service, are fel-

low-servants. When the business of the master is of such

great and diversified extent that it necessarily separates

itself into departments of service, the individuals placed

by the master in charge of these separate branches and

departments of service and given absolute control there-

in, may be properly considered, with respect to the em-

ployees under them, vice-principals, and sub-rerj(resenta-

tives of the master as fully and completely as if the en-

tire business of the master were placed by him under

one department. And in this connection the Court in-

structs you that it is not material by what name such
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persons are known, or designated, whether they are

kDown as foreman, boss, superintendent, or by some other

name. '

The boss of a small gang, performing work in one par-

ticular part of the mine, or the boss or foreman of a

gang in charge of a shaft, or in stoping ore, or any other

portion of the work of the mine where both or all are en-

gaged in the same common business* or enterprise, viz.,

the business of extracting ore from a quartz mine or lode

mine, are not vice-principals of the master in the per-

formance of that work, but are, ordinarily, unless some

special power, or some special duty, is entrusted to them,

fellow-servants with the other men in the same employ-

ment under their direction and control. Such a boss,

such an overseer, foreman, or superintendent, is not, as

I say, ordinarily the vice-principal, and does not become

so by reason of the position that he holds. The claim

made by the plaintiff in this case is, that Mr. Pope, the

foreman, as he was called, was in charge of a particular

department of the business of the master. That being so

in charge of a particular department, he occupied toward

1 he other employees, working under him in the same de-

partment, the position of vice-principal; or, in other

words, in that respect he took the place of the master.

If he had albsolute charge of that particular department,

,!,!h] exercised the powers and duties of the master

toward the employees working under him, he was a vice-

principal. If he did not have that absolute control, was

subject to the control of a superior, had no discretionary
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power or authority, and performed duties under the direc-

tion of a superior under rules and regulations formulated

for his guidance, he was not a vice-principal, but a fellow-

servant. I

The claim made by the plaintiff in this case is, that the

deceased Edward Hegman, was killed in the mine of the

defendant company thioug'h the negligence and care-

lessness of H. B. Pope, the foreman, in shutting off the

air from the hoist so that the men engaged in blasting

at the bottom of the shaft, or that the said Hegman was

prevented thereby from escaping from the shaft, and his

death resulted thereby. If you find from the weight of

the evidence in this caste that Pope the foreman was the

vice-principal of the company or corporation defendant,

and that said. Hegman lost his life through the carelesis

and negligent act of said Pope, without any negligence

od the part of Hegman, himself, then you should find for

the plaintiff. On the other hand, if you find that Pope

was not a vice-principal at the time, and was not given

the discretionary power or control as to any of the duties

of the master toward his employees', or, if you find that

Hegman's death was the result of his own carelessness or

neglect, you should find for the defendant.

There is some evidence before you in reference to a

certain chain ladder ordered to be furnished to the men

in sinking the shaft, and that said ladder was a reason-

able and proper means' used, or to be used, by the men in

sinking the shaft, Whereby they might escape from dan-

ger in case of accident to the other machinery and appli-
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ances used in hoisting the men from the shaft at Stich as

blasts were exploded. If you find from the weight of

ihe evidence in this case that said ladder was furnished

to the men for their use in this behalf, and through the

carelessness and negligence of the men engaged in the

work of blasting in the shaft, aind that the deceased Heg-

man was one of these, and that the men could have es>-

caped from impending danger had the ladder been put

in place, and they negligently and carelessly failed to

put it in place, then this was contributory negligence up-

on the part of the deceased and the other men working

with him such as relieved the defendant from all liability

for his death. If, on the other hand, that such ladder was

not furnished to the employees, and was not put in place

because of the orders of the said Pope, if you find Pope

to have been a vice-principal, and that the death of Heg-

nian resulted from the failure to put in said ladder, and

by the shutting off of the air by Pope, or under his orders

and direction, so that the other machinery and appli-

ances for hoisting the men could not 'be operated; and

you further find that Pope was so acting, in shutting off

the air, was exercising duties entrusted to him as a vice-

principal of the master, then the defendant is liable for

the death of the said Hegman.

Damages that may be recovered for the death of any

man caused by the negligent act or acts of another is

limited to ten thousand dollars. In considering what, if

any, damages the plaintiff is entitled to recover, you will

consider his life-expectancy, or, in other wouds, the num-

ber of years he might reasonably expect to live, his earn-
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ing capacity, the amount that he could save, or ordinarily

did save therefrom, and in excess of the expense of liv-

ing. There is a difference in the earning capacity of men

and therefore a difference in the amount of damages that

may be recovered where death results from wrongful acts

of others.

You are not to understand that the term of years a

man may live and the amount he might earn during that

period, less the expense of living, is to furnish a rule or

measure of damages, Whatever a man's life expectancy,

you all understand that he is liable to die at any moment,

and his life to be limited to a few days or years, or it may

extend far beyond the limit fixed by the life statement.

The life expectancy, ais fixed 'by these tables, is the aver-

age life of men in good health, and at the age of deceased.

It would be presumptuous to claim that the defendant

would have lived longer than the average, or that he

would live but a few days. But you are to consider this

matter of life expectancy as one of the circumstances only

upon which to base a calculation of the damages that

have been sustained, if any, to the estate of deceased.

Was he a man of industry, a man of sobriety? Wa's he

a man that earned an annual sum over and above his, ex-

penses of living? Had he constant employment, or did

he work but portions of the time, and did his earning ex-

ceed his reasonable expenses? These are all matters that

may enter into your consideration in determining the

damages that may be recovered by the plaintiff in this

case, if you find for the plaintiff. You are to return such
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damages, if any, as you find the estate entitled to under

the evidence in this case.

1 am requested by the plaintiff and the defendant to

give certain instructions. These I give, and you will

consider them as a part of the instructions of the Court;

and these are as follows:

The following instructions were thereupon given at the

request of plaintiff. Instructions by plaintiff:

"The Court instructs the Jury that, if you find from the

evidence that the plaintiff is the duly acting and qualified

administrator of the estate of Edward Hegman, de-

ceased, and if you find that the said Edward Hegman

was an employee of the defendant corporation, working in;

their m;ine, known as the '700 Mine,' as a miner, running

and operating what is commonly known as a machine

drill, in the underground workings of said mine, on or

about the 9th day of October, 1900; and if you find that

while the said Edward Hegman and his eolaborers were

at the ibottom of a shaft in said mine, sinking the same,

pursuant to the orders and directions of the foreman and

vice-principal of the defendant corporation, and that

after they had sunk drill holes in the bottom of said shaft

and had loaded them with powder and fuse, preparatory

to blasting them, and after giving the proper signal indi-

cating their purpose and intention of lighting and tiring

off said blast, and that after the parties in charge of tin 1

hoist had indicated their readiness aud ability to hoist the

said Edward Hegman and associates out of said shaft

and before the said blast went off atnd exploded; that act-
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ing upon said signals and believing in the safety of the

regulations', machinery and the workings thereof, the

said Hegman and his associates did lig'ht said fuses and

gave the proper signals to the parties in charge of the

elevator to be hoisted to a place of safety; that at the

time the air by, means of which said elevator was raised

was shut off above and that it was impossible for the

hoist or elevator to be raised on that account; that the

*aid Edward Hegman made every possible effort to es-

cape death and injury from the explosion of said blast,

and that thereupon the said blast did explode, thereby

bounding and mangling the said Edward Hegman*, then

and there causing death of the said Edwiaa*d Hegman.

And if you find that the said Edward Hegman did in no

way contribute to his death and that the same occurred

without any fault or negligence on his part, and if you

find that the death of the said Edward Hegman was

brought about by the carelessness and negligence of one

H. B. Pope, in causing the air and power to be shut off

and disconnected, so that the elevator in! the mine in

which Edward Hegman was employed could not be raised

and hoisted and the said Hegman removed from danger.

And if you further find that the said Pope knew, or ought

to have known, that at the time he caused said air to be

disconnected that the said Edward Hegman was in a

place of danger and could not escape without the use of

said air, and if you further find that the said Pope Was

at that time a vice-principal or sub-representative of the

company, or a superintendeixt or foreman in charge of u
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separate 'branch of the said company's business, as ex-

plained in these instructions, then the Court instructs

you that you must find for the plaintiff in such sum as he

proves himself entitled to under the law and the evi-

dence."

The following instructions were thereupon given at the

request of defendant

:

"If the deceased, Edward Hegman, knew or should

have known that the chain ladder spoken of by the wit-

nesses should have been placed in the shaft, as an addi-

tional safeguard against the failure of the air hoist to

work, and he continued to work in the s'haft without the

chain ladder being put in, then he assumed all risks aris-

ing from a failure of the air hoist and you will find for

the defendant.

"The evidence shows in this case that the deceased,

Edward Hegman, was a man of about thirty years of age;

that he was a laborer, and had been working for himself

some eight years or more; that his estate a,t the time of

his death, consisted of nothing but the claim, in suit here-

(

in.

"Now, if you find and believe from the evidence that

the said Edward Hegman from his character, hajbits, etc.,

would not probably have left any greater estate at the

time of his probable death, had he not died on October

9th, 1900, then you will find for the plaintiff only nominal

damages.

"If you believe from the evidence that if the chain

ladder, spoken of by the witness had been placed in the
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shaft prior to the time of the accident, that Hegman could

have elimlbed said ladder and thus escaped, and if you

further believe that the failure to put said ladder in the

shaft was due in any manner to the negligence or care-

lessness of Edward Hegman, and the men working with

him in the shaft, then you will find for the defendant.""

"In this case, if it is shown that the defendant company

furnished a chain ladder for use in the shaft where the

accident happened, to give another means to the men

working therein to get out, in the event the compressed air

hoist should for any reason, fail to work and the evidence

shows that the chain ladder was not put in the shaft,

"Now, if you find and believe from the evidence that H.

B. Pope ordered or directed this ladder to be placed in

the shaft and the deceased, Edward Hegman, knew of

this order, and consented and agreed that the ladder

should not be put down until after the blast, which hap-

pened to cause his death, should be fixed; or if he knew

that such order to put in the chain ladder had been given

and was being disobeyed, and he continued to work in

the shaft, notwithstanding, then the said Edward Heg-

man asslimed all the risk of the air failure to work and

he cannot recover in this cause.

"In assessing the plaintiff's damages in this case, yon

cannot allow anything for the sufferings of the deceased,

Edward Hegman, and you are not to consider such suffer-

ing in arriving at your verdict; nor can you allow any-

thing for the sorrow, grief, or mental suffering of his

relatives or friends. In fixing plaintiff's damages, if any,
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by reason of the death of Edward Hegman, you will

determine the sum, if any, in which Herman's estate had

been injured by his death; and in determining this ques-

tion, you will take into consideration his age, the probable

length of time he would have lived, his habits, and earn-

ing capacity oyer and above his expenses and all the

circumstances in evidence bearing on, the question, and

allow such sum only as the estate of Edward Hegman,

would, in view of all the evidence, reasonably have ibeen

worth at the time of his probable death, had he not

died on the 9th of October, 1900."

"You will, gentlemen otf the jury, consider all of the

evidence of the case under the instructions given you by

the Court, and when you have agreed upon your verdict,

your foreman will sign the same in your presence, and

you will return your verdict into Court.

"I hand you, with these instructions, the pleadings in

the case and two form's of verdict. You will sign such

verdict as in accord with your findings."

And the jury having returned their verdict in favor

of the plaintiff and against the defendant for the sum of

|10,000, the defendant, on the 18th day of February, 1901,

filed its motion for a new trial, Which is as follows, to wit:
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HENRY MUSET, as Administrator of

the Estate of Edward Hegman, De-

ceased,

Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN
ING CO.,

Defendant.

Motion for New Trial.

Now comes the defendant, by its attorneys, Malony &

Coblb, and moves the Court to set aside and hold for

naught the verdict of the jury herein, and grant a new

trial of this action for the following reasons^ to wit:

I.
'

»

For error of the Court in the admission of evidence for

the plaintiff objected to by defendant, and duly excepted

to as shown in the bill of exceptions.

II.

Errors of the Court in sustaining objections of the plain-

tiff to competenft and material evidence for the defend-

ant, as shown in the bill of exceptions.

III.

For the error of the Court in refusing the request of

the defendant at the conclusion of the whole evidence,

to return a verdict for the defendant.
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IV.

For the errors of the Court in the instructions given as

is particularly pointed out in the exceptions taken to this

said charge. I

V. I

Because the verdict of the jury in finding for the plain-

tiff, in any sum at all, is contrary to, and wholly un-

supported by, the evidence in this: 1st. The evidence

conclusively snowed that H. B. Pope, by whose negligence

plaintiff's intestate was killed, was. a fellow-servant of

the said intestate. 2d. The evidence further conclusively

showed that said intestate was a skilled miner, having

had years of experience in such work; that he knew a

chain ladder was customarily used in shafts such as that

in which the accident occurred, to afford the men in

such shaft an additional means of egress therefrom; that

a ladder for this identical shaft was furnished by defend-

ant, that such ladder was not put in the shaft, and that

said intestate either consented to the ladder not being put

in or continued the work in the shaft without the ladder

and without objection thereto and knowing the danger

therefrom, and thereby was guilty of contributory negli-

gence and assumed all risks of such accidents as that by

which he was killed.

I VI.

The amount of damages awarded by the jury is grossly

excessive, and wholly without support in the evidence,

and were manifestly dictated by the irregular conduct of
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plaintiff's counsel in his closing, wherein he passionately

appealed to the jury to return such a verdict as/ would

stop the defendant from filling' the graveyard with men.

negligently slaughtered in its mine, and teach it the value

of the life of a man; and other like prejudicial language,

in the use of which said counsel had to be stopped and

admonished by the Court three different times.

MALONY & COBB,

1 Attorneys for Defendant.

And afterwards, on the 16th day of March, 1901, the

Court made its order overruling the motion for a

new trial, which is as follows, to wit:

The United States of America, ~1

f SSw

District of Alaska.
J

In the United States District Court for the District of Alaska,

I Division No. 1.

HENRY MUSET, as Administrator of

the Estate of Edward Hegman, De-

ceased,

1 Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN-

ING COMPANY (a Corporation),

Defendant.

Order Overruling Motion for a New Trial.

This cause coming on regularly to be heard upon de-

fendant's motion for a new trial herein, and the Court
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navimg heard the argument of counsel, and being fully

advised in the premises, it appears to the Court that a

new trial should not ibe granted, and that said motion

should be overruled upon the plaintiff's remitting f7,000

of the sum for which the verdict was returned.

Now, therefore, it is hereby ordered, adjudged, and de-

creed that the defendant's motion for a new trial herein

be, and that the same is hereby denied and overruled, to

which said ruling of the Court the defendant now and

here excepts.

Done in open court this 16th day of March, A. D. 1901.

M. C. BROWN,
Judge of the Above-namjed Court.

And now the said defendant requests forty days in

which to reduce his exceptions to writing and present

the same for allowance and settlement by the Court,

which said time is allowed by the Court.

M. C. BROWN,
Judge.

And inasmuch as the facts aforesaid and the rulings

of the Court thereon do not appear of record, the defend-

ant prays that this its tbill of exceptions may be allowed,

signed, sealed, and filed as a part of the records herein.

MALONY & COBB,

Attorneys for Defendant, The Alaska United Gold Mining

Co.
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In the United States District Court for the District of Alaska,

Division No. 1.

HENRY MU'SET, Administrator of the

Eytate of Edward Hegman, Deceased,

Plaintiff,

vs.

THE ALASKA UNITED COLD MIN-

ING COMPANY,
Defendant.

Order Approving Bill of Exceptions.

The foregoing paper writing, consisting of sixty-six

pages of typewritten matter, and marked "Bill of Excep-

tionjs," was presented to me for approval on the 15th day

of April, 1901, at S'kagway, within the District of Alaska,

and the First Division thereof, a copy of the same having

been delivered to counsel for plaintiffs the 13th day of

the same month, and the Judge of said Court was re-

quested to sign, settle, and approve the same without

other or further notice.

It being found that the said bill of exceptions as pre-

sented wr as not in all things correct, it wais thereafter

amended so that the game should conform to the facts,
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and being so amended the Judge of said Court now, on

this 7th day of May, 1901, over the objection of counsel

for the plaintiff—which said objection is in writing—ap-

proves and signs the said bill of exception's and orders

that the same be filed nunc pro tunc as of the 15th of

April, 1901, and made a pant of the record in the case.

(Signed) MELVILLE C. BROWN,

Judge.

Bill of exceptions endorsed as follows;: 23A. In the

United States District Court for Alaska., Division No. 1,

at Juneau. Henry Muset, as Administrator of the Es1

-

tate of Edward Hegnian, Deceased, Plaintiff, vs. Alaska

United Gold Mining Company, Defendant, Bill of Excep-

tions. Filed May 8, 1901. W. J. Hills, Clerk. Majony

& Cobb, Attorneys for Defendant. Filed as of April 15,

1901, by order of Court.
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And afterwards, on May 7, 1901, the defendant tiled his

assignment of errors, which reads as follows:

In the United States District Court for Alaska, Division No.

1, at Juneau.

HENKY MUSET, as Administrator of
j

the Estate of Edward I legman, De-

ceased,

Plaintiff,

vs.

ALASKA UNITED GOLD MINING

COMPANY,

Defendant.

Assignment of Errors.

Now comes the Alaska, United Gold Mining Company,

the plaintiff in error, and assigns the following errors

committed by the lower Court in the trial of the above-

entitled and numbered cause, to wit:

I.

The Court erred in holding that the special answer al-

leging the want of legal capacity to maintain this suit,

inasmuch as he was not the administrator of Edward

J legman, deceased, was insufficient, and requiring the de-

fendant to answer further.
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II.

The Court erred in admitting in evidence to the jury

the certified copies of the probate proceedings in the mat-

ter of the estate of Edward Hegman, deceased.

III.

The Court erred in sustaining the objection of the

plaintiff to testimony of the witness, James Pianfetti,

tending to show that if Hegman, the deceased, and the

plaintiff had objected to working in the shaft where the

accident happened, without a chain ladder, the chain

[adder would have been put in.

IV.

The Court erred in refusing the motion of the defend-

ant, made at the conclusion of the whole testimony, to

instruct the jury to return a verdict for the defendant.

V.

The Court erred in instructing the jury as1 follows: "In

defining the duties of the master toward the servant, I

cannot do 'better than to use the language of the Su-

preme Court of the United States: 'A master employing a.

servant impliedly enlga'geis with him that the place in

which he is to work, and the tools or machinery with

which he is to work, or by which he is to be surrounded,

be reasonably safe. It is the master who is to provide

the place and the tools and the machinery, and when he

employs one to enter his service he impliedly says to him

that there is no other danger in the place, the tools, the

machinery, than such as is oibvious and necessary. Of
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course, some places of work and some kinds of maichinery

are more dangerous than others; but that is something

which inheres in the thing itself, which is a matter of

necessity, and cannot be obviated. But within such lim-

its, the master who provides the place, the tools, and the

miachinery owes a positive duty to his employee in re-

spect thereto. That positive duty does not go to the ex-

tent of a guaranty of safety, but it does require that rea-

sonable precaution shall be taken to secure safety; and

it matters not to the employee 'by whom that safety is se-

cured or the reasonable precautions therefor taken. He

has a. right to look to the master for the discharge of

that duty; and if the master, instead of discharging it

himself, sees fit to have it attended to by others, that

does not change the measure or obligation to the em-

ployee, or the latter's right to insist that reasonable pre-

cautions shall be taken to secure safety in these respects.

Therefore, it will be seen that the question turns rather

on the character of the act than on the relation of the

employees to each, other. If the act is one done in the

discharge of some positive duty of the master to the ser-

vant, then negligence in the act is
1 negligenlce of the mas-

ter. But if it be not one in the discharge of such posi-

tive duty, then there should be some personal wrong on

the part of the employee before he is held liable therefor.

But it may be asked: Is not the duty of seeing that com-

petent and fit persons are in charge of any particular

work as positive as that of providing safe places and ma-

chinery? Undoubtedly, it is, and requires the same vigi-

lance in its" discharge, but the latter duty is discharged,
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when reasonable care has been taken in providing safe

place and machinery, and so the former is as fully dis-

charged when reasonable precautions have been taken

to place fit and competent persons in charge. Neither

duty carries with it an absolute guaranty. Each is satis-

fied with reasonable effort and precaution.'

"

VI.

The Court erred in instructing the jury as follows: "If

he [meaning Pope] had absolute charge of that particu-

lar department, and exercised the powers and duties of

the master toward the employees working under him, he

was a vice-principal."

"If you find from the weight of the evidence in this

case, that Pope, the foreman, was the vice-principal of

the company or corporation defendant, and that said Heg-

man lost his life through the careless and negligent act

of said Pope, without any negligence on the part of Heg-

man himself, then you should find for the plaintiff."

* VII.

The Court erred in instructing the jury as, follows

:

"There is some evidence before you in reference to a

certain chain ladder ordered to be furnished to the men

in sinking the shaft, and that said ladder was a reason-

able and proper means used, or to be used, by the men

sinking the shaft, whereby they might escape from dan-

ger in case of accident to the other machinery and appli-

ances used in hoisting the men from the shaft at such

times as blasts were exploded. If you find from the

weight of the evidence in this case that said ladder wais
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furnished to the men for their use in this behalf, and

through the carelessness and negligence of the men en-

gaged in the work of blasting in the shaft, and that the

deceased, Hegmau, was one of those, and that the men

could have escaped from impending danger had the lad-

der been put in place, and they negligently and careless-

ly failed to put it in place, then this was contributory

negligence upon the part of the deceased and the other

men working with him such as relieved the defendant

from all liability for his death. If, on the other hand,

that such ladder was not furnished to the employees, and

was not put in place because of the orders of the said

Pope, if you find Pope to have been a vice-principal, and

that the death of Hegman resulted from the failure to

put in said ladder and by the shutting off the air by Pope,

or under his orders and direction, sp that the other ma-

chinery and appliances for hoisting the men could, not be

operated; ajid you further find that Pope was so act-

ing, in shutting off the air, was exercising duties en-

trusted to him as a vice-principal of the master, then the

defendant is liable for the death of the said Heigman."

VIII.

The Court erred in refusing to set aside the verdict of

the jury and grant a new trial.

And for the errors assigned, and others manifest of

record herein, The Alaska United Gold Mining Company,

plaintiff in error, prays that the judgment of the lower

Court be reversed, and this cause remanded with instruc-
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lions to grant a new trial, and on such trial to award a

nonsuit.

(Signed) MALONY & COBB,

Attorneys for The Alaska United Gold Mining Company,

Plaintiff in Error.

[Endorsed]: No. 28A. In the United States District

Court for Alaska, Division No. 1, at Juneau. Henry Mu-

set, as Administrator of the Estate of Edward Hegman,

Deceased, Plaintiff, vs. Alaska United Gold Mining Co.,

Defendant. Assignment of Errors. Filed May 7, 1901.

W. J. Hills, Clerk. Malony & Cobb, Attorneys for De-

fendant.
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Afterwards a citation in error was issued, which with

the return thereon is as follows, to wit:

/// the United States District Court for Alaska, Division No.

1 1, at Juneau.

HENRY MUSET, as Administrator of

thei Estate of Edward Heginan, De-

ceased,

Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN-

ING CO.,

Defendant.

Citation (Copy).

United States of America—ss. I

To Henry Muset, as Administrator of the Estate of Ed-

ward Hegman, Deceased, Greeting:

You are hereby cited and admonished to be and appear

at a term of the United States Circuit Court of Appeals

for the Ninth Circuit, to be holden in the city of San

Francisco, on the 20th day of June, 1901, pursuant to a

Avrit of error, filed in the clerk's office of the United States
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District Court for Alaska, Division No. 1, at Juneau,

wherein the Alaska United Gold Mining Company is the

plaintiff in error, and you are defendant in error, to show

cause, if any there be, why the judgment in the said writ

of error mentioned should not be corrected, and speedy

justice should not be done to the parties, in that behalf.

Dated May 13th, 1901.

1 (Signed) MELVILLE C. BROWN,
Judge.

United States,

District of Alaska, ^ss.

Division No. 1.

I hereby certify that I received the within citation of

error May 20th, 1901, and served the same May 20th, 1901,

in Juneau, Alaska, by delivering to W. E. Crews, one of

plaintiff's attorneys' a certified copy of the within cita-

tion, certified to by Malony & Coblb, defendant's attor-

neys, to the siaid W. E. Crews personally.

Dated Juneau, May 20th, 1901.

JAMES M. SHOUP,

United States Marshal.

By W. S. Staley,

Office Deputy.

f
Endorsed as follows] : No. 23A. In the United States

District Court for Alaska, Division No. 1, at Juneau.

Henry Muset, as Admr. of the Est. of E. Hegman, Dec'd,

Plaintiff, vs. The Alaska United Gold Mining Co., De*

fendant. Citation in Error. Filed May 20th, 1901. W.

J. Hills, Clerk. Malony & Cobb, Attorneys for Deft.
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Afterwards the Court made the following order, Which

was entered of record, to wit:

/// the United States District Court for Alaska, Division No.

1, at Jwtieau.

HENRY MUSET, as Administrator of

the Estate of Edward Hegman, De-

ceased,

Plaintiff,

vs.

ALASKA UNITED GOLD MINING

CO., (

Defendant.

Order Extending Time to File Transcript.

Upon motion of Messrs. Malony & Cobb, attorneys for

the defendant, and plaintiff in error, it is ordered that

the time within which to file the transcript of the record

herein in the United States Circuit Court of Appeals for

the Ninth Circuit be, a,nd the same is hereby, extended

until the 20th day of June, 1901.

Dated May 13th, 1901.

(Signed) M. C. BROWN,
Judge.
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Clerk's Certificate to Transcript.

The United States of America, \

District of Alaska, >ss.

Division No. 1. )

I, W. J. Hills, clerk of the United States District Court

for the District of Alaska, Division No. 1, do hereby cer-

tify that the above and foregoing and hereto annexed

ninety-six pages are a full, true ajid correct transcript of

the records and files of all the proceedings in the therein

mentioned cause of Henry Muset, as Administrator of the

Estate of Edward Hegman, Deceased, vs. The Alaska

United Gold Mining Company, as the same appears of

record and on file in my office, and that the same is in

accordance with the command of the writ of error in said

cause allowed,, except as to such papers as have been filed

after the date thereof.

That this transcript has been prepared by the plaintiff

in error and the costs of examination and certificate,

amounting to $6.35, has been paid to me by the pdaintiff

in error.

In testimony whereof, I have hereunto set my hand and

.caused the seal of Court to be hereunto affixed at Juneau,

Alaska, on this 4th day of June, 1901.

[Seal] W. J. HILLS,

Clerk United States District Court for District of Alaska,

Division No. 1.
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[Endorsed]: No. 710. In the United States Circuit

Court of Appeals for the Ninth Circuit. The Alaska

United Gold Mining Company, Plaintiff in Error, vs.

Henry Musset, as Administrator of the Estate of Edward

Hegman, Deceased, Defendant in Error. Transcript of

Kecord. Upon Writ of Error to the United States Dis-

trict Court for Alaska, Division No. 1. I

Filed June 13, 1901. <

F. D. MONCKTON,

Clerk.




